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EE RY gentleman of the law, (for whoſe 
uſe the following work is chiefly intended,)* 
who hath had any experience in buſineſs, 
muſt know, that upon the trial of cauſes, a 
client frequently ſuffers, from his own fault, 
in not giving a full ſtate of his caſe, previous 
to the commencement, or defence of an ac- 
tion, either from miſrepreſentation, or . the 
concealment or omiſſion of ſome eſſential 
fact ; and the attornies concerned, are fre- 
quently blamed, without juſt cauſe. I know 
many honourable men of the profeſſion, who 
have done every thing in their power, for the 
benefit of their clients, conſiſtent with the 
principles of truth and juſtice ; and yet have 
frequently failed in their endeavours. In 
ſuch caſes, many imputations have been un- 
juſtly caſt on men, who, ſo far from deſerv- 
ing them, merited the moſt grateful thanks 
.of thoſe for whom they were concerned. 


- 


— 


tee principal part of the work, it is hoped, will be 
very uſeful to every one, who may probably be engaged or 
. Intereſted in litigations in the courts of law. 
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It has long been cuſtomary for perſons, who 
1 know not the reſpectable characters of many 
4 in the profeſſion, to caſt a general odium up- 
on a body of men, who are of great uſe in 
the ſtate, as being concerned in defending 
the rights, liberties, and property of their 
fellow citizens; and who behave in their 
profeſſion with as much honour and integri- 
ty as any other body of men in the kingdom. 
Vet, although ſuch practitioners uſe their 
beſt endeavours to do juſtice to their clients, 
no one is free from error. The praQiice of 
the law is nice and difficult. The laws are 
. multifarious and voluminous. Perhaps there 
is not any ſcience in which ſo many books 

have been publiſhed as upon the laws and 

cuſtoms of England. When a young gentle- 

man is articled to an attorney, either in town 

or country, he is, during the term of his 

clerkſhip, generally employed in the practical 

part, and has but little time to read. If he 

has, unleſs proper aſſiſtance is given him, by 

an able and experienced lawyer, he will 

make but little, and a very flow progreſs. 

It is morally impoſſible for any one, who is 

much engaged in buſineſs, to afford that aſ- 

ſiſtance; and as to books of practice, little, 

but the common routine of buſineſs, can be 

learned from them. With reſpect to the out- 

line 
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line of our laws in general, the beſt book for 
inſtruction is Bl/ackftone's Commentaries. But 


I conceive, even that compoſition, though 
very excellent in its kind, cannot convey the 


inſtruction which the following work is in- 
tended to give, to thoſe who have not much 
time to read, nor the command of many books. 
The deſign of the preſent publication is, to 
enable practitioners to underſtand almoſt every 
thing neceſſary for the proſecuting and defend- 
ing of actions. I have endeavoured ſo to ar- 
range the whole, that whenever a nice and 
difficult caſe occurs, if an attorney has any 
doubts, he may, in moſt inſtances, imme- 
diately refer to a ſimilar point, and find in- 
ſtructions, not only to comprehend the caſe 
of his client, in its fulleſt extent, but be ena- 
bled to make all proper enquiries, learn how 
to frame his action or defence, and to pre- 
pare himſelf with proper evidence, to ſupport 
his client's cauſe with ſuceeſs, ſuppoſing the 
caſe is fuch, as to intitle him, juſtly, and le- 
gally to that ſucceſs. Should the caſe be 
ſuch, as cannot be ſupported, I truſt the 
practitioner will be enabled by the affiſtance 
he may hence receive, to find out the weak- 
neſs of it, and that he will thereby have op- 
portunity, in time, to avoid the trial of a 
cauſe, which cannot be ſupported. As a 


principal 
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principal means to obtain ſo deſirable an end, 
I adviſe every attorney to take a full ſtate of 
his client's caſe in writing, together with the 
proofs ; to examine the moſt material witneſ- 
ſes, before the commencement of a_ ſuit, or 
defence of an action: If the caſe appears a 
good one, and the proofs clear, let the client 
ſign the caſe, and the witneſſes put their ſig- 
natures, to the reſpective proofs ; and then 
and not till then, (if there is not any doubt,) 
ſue out proceſs, if for the plaintift, or plead, 
if for the defendant *. If there 1s a doubt, it 
will be doing very right to take the opinion 
of counſel, with the utmoſt expedition. Should 
the cauſe be loſt, after all theſe precautions, 
the attorney has his caſe ſo ſigned, (and in 
ſome inſtances, the opinion of counſel,) for 
his juſtification ; and the client knowing this, 
will be deterred from caſting unjuſt reflec- 
tions. I have already obſerved, that a party, 
in ſtating his caſe, may omit a material fact. 
It may be the effect of deſign, or of accident. 
Of the latter I will beg leave to give an in- 
ſtance, that came within my own knowledge. 
A gentleman of great honour, and high repu- 


* I muſt confeſs, in many caſes of defence, there is not 
time ſufficient to examine witneſſes. But then, I adviſe 
the attorney at all events, to take the fulleſt inſtructions, 
and proofs, with the names of witneſſes, from the client, 
ſigned by him. LE 
: tation 
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tation in the profeſſion, was concerned for a 
defendant, in an action of treſpaſs, brought 
in the Common Pleas. The client ſtated his 
caſe to the attorney. It appeared to be a 
matter of importance, attended with much 
difficulty. I was conſulted. The defendant 
attended in perſon, and again ſtated his caſe. 
I drew his pleadings, and juſtified the treſ- 
paſs. We conſulted a very able and learned 
ſerjeant, on the caſe and pleadings : The de- 
fendant attended the conſultation, and again 
ſtated his caſe. The learned ſerjeant was 
pleaſed to approve of, and ſigned the pleas, 
Previous to trial, when the briefs were com- 
pleted, and delivered to counſel, another 
conſultation was had, when the defendant 
again attended, 'The whole caſe, pleadings, 
and proofs, were taken fully into conſidera- 
tion, The counſel had not a doubt, but 
that a verdict would be given for the deſend- 
ant. On the day of trial, a very few mi- 
nutes before the cauſe was called on, the 
defendant mentioned to me a fact he had for- 
gotten, and never before communicated to 
any one concerned for him. That fact va- 
ried his caſe ſo much, that his juſtification 
was a mere nullity ; yet, he had a good de- 
ſence, which might have been pleaded, had 
the fact been known in time. Fortunately 

: for 


viii ES 1 

for him, when the cauſe was opened, the 
plaintiff was defective in his firſt proof ; we 
propoſed a reference of a/7 matters in diffe- 
rence, (for this cauſe was not the only ſubject 
of litigation, ) the reference was accepted, the 
arbitrator did complete juſtice between the 
parties, and my client obtained an award in 


his favour. Accidents of this kind, will 
ſometimes happen, which the moſt ſkilful 


practitioner cannot guard againſt , but it is 
very obvious, that, the more converſant he 
is in buſineſs, the more he underſtands of the 
practice, of the mode of proſecuting and de- 
fending actions, and the better he is ac- 
quainted with the law, and the nature of 
the proofs neceſſary to ſupport his client's 
caſe, the leſs likely will he be to err. 
Another advantage may reſult from this 
work, in nice and difficult caſes; for hints 
may from hence be collected, ſufficient to 
ſtate a caſe properly, and ſuggeſt doubts, on 
points of importance, for the opinion of 
counſel, and in uncommon, or doubtful 
caſes, every attorney of honour and i integrity, 
will, if poſſible, procure ſuch opinion, be- 
fore he commences an action; or pleads for 
a defendant. Striking inſtances of the dif- 
ficulties and doubts attending legal proceed- 
ings, may be given; as for example, where 


the 
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the ſtatute of the 2gth of Charles the II. c. 3. 
called, The Statute of Frauds and Peruries, 
governs the caſe. Many promiſes come with- 
in that act, and are rendered void by it: 
Many caſes have happened, that at firſt view 
ſeemed to come within the ſtatute, and yet, 
on ſolemn argument, have been determined 
not to be within it. Inſtances of this kind 
are given in the courſe of the work. So with 
reſpe to the Statute of Limitationt, its effect 
and operation, in actions on promiſes, &c. 
It is inconceivable, what queſtions ariſe, and 
how trifling the circumſtances are, which 
will take a caſe out of that ſtatute. Of this 
the reader will find examples. But to enu- 
merate the many caſes, wherein the work 
may prove of great utility, would be ſwell- 
ing this preface, to half the ſize of the book. 
Suffice it to ſay, that the Author's intention 
is, to give to attornies of character, ſuch aſ- 
ſiſtance, as may procure to themſelves much 
honour, and to their clients, every poſſible 
advantage. 

It is a duty incumbent upon me to ſay, 
that I have in many places, as nearly as I 
could, followed the plan of Comyn's Digeſt, 
thinking it the beſt, but occaſionally have 
made conſiderable vatiations. Much hath 
been ſelected from that work, but great ad- 

ditions 
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ditions have been made, many caſes omitted 
as not being law, or not now of uſe, and, in 
a great variety of inſtances, obſervations are 
made, on caſes taken from that learned Au- 
thor, where I have had doubts, &c. 
I think I ought in juſtice to ſay, that this 
digeſt, is of the kind, the beſt book extant. 
It is not a perfe work, for it is the pro- 


duce of an human being. But it is of ſo . 


much importance to the profeſſion, that no 
gentleman at the bar ought to be without it. 

J have called in the aſſiſtance of the Neu 
Abridement, commonly known by the name 
of Bacon's, although chiefly taken from ma- 
nuſcripts of the late Lord Chief Baron G- 
bert. The beſt book; in my opinion, that 
treats of the law of England. The reaſons 
are there given, as well as the caſes. With 
reſpect to its extent, the work may be conſt, 
dered as a library. 

To enumerate the books I have made uſe 
of, would be very tireſome. - I muſt, how- 
ever, ſay, I have not neglected the late re- 
porters. 

Obſervations will, occaſionally, he found 
in the work, the effect of my own experience, 

I had nearly forgot to obſerve, that ſome 
knowledge of PLEADING, is eſſentially 


neceſſary to every attorney, who pays any at- 
tention 
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tention to his own character, or his client” 3 
advantage. I hope ſuch a fund will be found 
in the following work, as will give ſatisfac- 
tion. I have added an Appendix, to the 
ſecond volume, containing a few precedents, 
being complete records, which will ſhew the 
nature of proceedings at law, and enable the 
reader to comprehend thoſe parts of the work, 


which treat of pleading. 


Some may ſuppoſe, I have not cited a ſuf- 
ficient number of authorities. Where I 
have taken paſſages from Compn's Digeſt, and 
hecites many authorities, I cite him only, as 
I have endeavoured to avoid prolixity ; be- 
ſides, I thought it unneceſſary, conſidering 
the p/an and intent of my work. | 

When there are only a few authorities, I 
perhaps, give the books and pages. 

I have ſeldom uſed Latin terms, but gene- 
rally tranſlated them, that every one might 
underſtand what he was reading. I truſt I 
ſhall not be conſidered as too preſuming, 
when I ſay, I flatter myſelf the work will be 
very uſeful to gentlemen at the bar, as con- 
taining multum in parvo. 


TO THE PUBLIC 


- 


J Submit my work. To pretend it is per- 
fect, would be highly abſurd. It's far from 
being ſo, but not for want of affiduity. A 


work of this kind muſt be (in general,) the 


effect of Selefron. During the courſe of 


compiling, when a doubt aroſe, if I could 


with any convenience, conſult the authori- 
ties, I did. Where I could not, I made a 


regiſter of the books to be conſulted, when 


I ſhould have gone through the whole of the 
writing part of my work, That regiſter 
amounted to no leſs than fourteen guarto co- 
lumns, and I have examined all the autho- 
rities, therein ſpecified. 


It is morally impoſſible to form an idea of 
the pains I have taken. It can be only done by 
ſitting down to my book, and examining pa- 
ragraph by paragraph, from whence I have ſe- 
lected, attending to the infinite number of 
additions, variations, obſervations, &c. and 
conſidering the many caſes I have omitted to 

take 
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take from the Authors from whom I have 
made my ſelections. 


Humanum eſt errare. 


Any communications, pointing out errors, 
or omiſſions, ſhall be gratefully acknowledg- 
ed; and ſhould the work be ſo favourably re- 
ceived, as to call for a ſecond edition, proper 
uſe ſhall be made of the ſame, without pre- 
judice (if poſſible) to the purchaſers of the 
firſt edition. 

To a generous public, I truſt the fate of 
my labours. 


Inner Temple, | 
1787. c Jom Morgan. 


N. B. Having frequently followed Conne; 
his mode of citing Authors, hath been ſome- 
times, (though not always) adopted. 


Ca. Furl. Shower's Caſes in Parliament. 
2 Cro. Crook Fames. 
Fon. Sir William Jones. 
2 Jon. Sir Tho. Jones. 
Mod. Ca. 6 Modern. 
2 Mod. Cu. 8 Modern. 
Rol. Nals Reports. 
Kol. p. J. the abridgment. 
Sho. I Showers Reports. 
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The reader will obſerve, that where there i 
are more editions than one, of 'a book, the 
pages of the different editions, do not always 
correſpond ; he muſt then have recourſe to 
the Author's index. 
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Lonxp COKE, in his Commentary on Littleton, 285. a. 
and 2 Iuſtitute 40. defines an action to be a lawful demand of 
a man's right. | LEVITT EG KO EN 

In life, liberty, and eſtate, every one (who. hath. not for- 
feited them) hath a property, and a right; and, if they are 
violated, the law gives an action to redreſs the wrong, and 
puniſh the wrong-doer. 

According to Lord Coke in his Commentary, 284. 6. there 
are two kinds of actions, PLACITA CORON Re CIVILIA, i. e. 
PLEAS of the CROWN, and CIVIL ACTIONS. Pleas of the 
Crown, are thoſe which concern offences committed againft 
the Crown and' dignity of the king; in other words, againſt 
the public peace and good order of ſociety. It is not our 
intent to treat here of Pleas. of the Crown, as almoſt every 
thing neceſſary for the practitioner (with many uſeful pre- 
cedents) may be found in the Crown Circuit Companion. 


Grvil Adam are of three Sorts ; Real, Perſonal, and 
| n . 


RAL AcT10Ns are not the object of this work ; but 
Jet it may be proper to mention the nature of them, to enu- 
merate ">": and then to refer to authors who treat 
u Y + 13.3 13 TFT WIE þ 5 2459 | AETTET x 
Theſe real Actions, or, as they are called in the Mirror, 
(e. 2. ſe 6.) frodal actions, which concern real property only, 
are ſuch, whereby the plaintiff, (in theſe actions called the 
Vor. I. B demandant,) 
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demandant,) claims title to have lands, or tenements, rents, 
commons, or other hereditaments, in fee-fimple, fee-tail, 
or for term of life. By theſe actions formerly, all diſputes 
concerning real eſtates, were decided; but they are now 
pretty generally laid aſide in practice, upon account of the 
great nicety required in their management, and the incon- 
venient length of their proceſs; a much more expeditious 
method of trying titles, having been introduced, by other ac- 
tions, perſonal and mixed. 

Every real action is p:ſeſſory, viz. of his own poſſeſſion, or 
ſeiſin; or aunce/irel, viz. of the poſſeſſion, or ſeiſin of his anceſ- 
tor. And real actions aunceſtrel, are poſſeſſory, viz. when the 
anceſtor dies in poſſeſſion, and the land deſcends; or rightful, 
when only the t deſcends from the anceſtor. 


REAL ACTIONS are, 


I. Writs ef right. 

II. Writs of entry, which lie in the per, the per & cui, and 
the poſt. 

I. Writs nee poſſefſory. 


J. Writs of right, are either; 


1. Thoſe properly ſo called, or, 
2. Thoſe in nature of a writ of right. 


I. Thoſe properly ſo called are, 


1. Right patent, which lies by a tenant in fee, For lands, 
and tenements only; and is to be directed to the lord, or bai- 
liff of the manor, of which the land is held, commanding 
him to do right in his court. 

2. Right quia domi nus remiſit curiam, where upon ſuch a 
ſuggeſtion, the writ is directed to the ſheriff, returnable in 
the common pleas. TY * 

3. Præcipe in capite, which muſt be returned in the 
mon pleas, where the land is held of the king in ca df 

4. Right in London, when the lands lie in London. 
5. Right of advowſon, which lies for an advowſon, by 
him who bath the fee. 


it 


had the inheritance, when the villein fled out of the ma- 
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6. Right de rationabili parte, which lies by one parcener, 
Oc. in fee, againſt the other, who enters into the whole. 
7. Right of dewer, which lies to the heir or feoffee of the 
buſband, to do right in his court to the wife, when ſhe _ | 
had only part of her dower. 
8. Right clo/e for lands in ancient demeſne, which are 
pleadable only in the court there. 


* 


2. Thoſe in the nature of a writ of right, are, 


1. Right upon a diſclaimer, which lies by the lord for the 
land which the tenant diſclaims to hold of him. 

2. De rationabilibus divifi, which lies forglividing lands by 
metes, between two adjoining vills. 

4. Right of ward, which lies for the lord, where his te- 
nant dies in his homage, and a ſtranger ſeizes the body, or 
land of the ward. 

4. Of cuſtoms and ſervices, which lies for the lord, when 
his tenant de forces him of his rent, or other ſervices. 

5. Ceſſavit, which lies by the ſtatute of Weſtminſter 2. c. 
21. for the land where the tenant ceaſes two years, and there 
is not any diſtreſs for the ſervices. 

6. Eſcheat, which lies, when a tenant in fee dies with- 
out heirs, 

7. Native habendo, which lay for a villein, by him who 
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nor. 

8. Quo jure, which lies by him who has the fee in the 
land, againſt him who claims common there. 

9. Secta ad molendinum, which lies for refuſing to grind at 
his mill, as he ought by tenure or preſcription. 

10. Ne injuſte Vexer, which lics for a tenant, when the 
lord without coercion hath ſeiſin of greater ſervices. 

11. Writ of meſne, which lies for the tenant par avail, 
to be acquitted when he is diſtrained by the lord para- 
mount, 

p 12. Dower unde nihil habet, which lies by the wife for her 

ower. * 
15. uod permittat, which lies to have common, * 
a nuiſance, c. | 

14. Fo medon, which lies for tenant in tail, and may de 
in deſcender, in remainder, or in reverter. 
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II. Writs of entry, which lie in the per, the per & a, or 
the poſt, are 


1. Upon Diſſeiin. 1 
2. Upon intruſion. Y 
3- Upon alienation. 


| I. Upon diſſeiſm, they are, 


1. In the guibus, or in nature of an aſſize. 
2. In the per, when the tenant claims by him who made 


ie difleifin. 
3. In the per and cui, when he claims i in the ſecond de- 


25 


4 In the foft, when he claims after all the degrees. 


2. Upon mirufion, they are, 


1. When any intrudes after the death of the particular 
tenant, 
"23, Or intrudes, or detains after a term expired, which is 
called ad ter minum qui preteriit. 

3: Or win land e cauſd matrimonii prælocuti. 


9 2 3. Upon alienation, they are, 


FT: By a perſon incapable z as an ideot, infant, Se. dum 
non fuit compos mentis, and dum fuit infra ætatem. 
2. By a particular tenant, ad communem legem, which lies 
. after, the death of the tenant. By ſtatute, as in caſu proviſe, 
dy the ſtatute of e 6 7. in the life of the tenant in 
dower, and in confimili caſu, by the ſtatute of Weſtminſter, 
2. c. 24. in the life of any other particular tenant. 
2 By the huſband of his wife's eſtate z as, cui in vita. 
Sur cui in vita; for the heir of the wife. * ante di vortium. 
Sur cui ante re. 


"of Writs aunceftlre] poſſe zſory are, 
1. Mort @ anceſtor, which lies when the immediate anceſ- 
tor dies ſeiſed, and a ſtranger abates, A 
"2. Aiel, which lies for the heir upon an abatement, after 


the death of the grandfather. 
R X\ IT 3+ Beſaiel 


[- $1 
3. Beſaiel, which lies after the death of the great grand- 
_ Coſinage, upon the death of any collateral couſin. 

5. Nuper obiit, which lies when one parcener, after the 
death of the anceſtor, enters and ouſts the other. 

As few of theſe actions are now in uſe, and thoſe few that 
art, but ſeldom occur, we, for the ſake of conciſeneſs, omit. 
to treat of them, but refer our readers to-Booth on Real Ac- 
tions, Fitzherbert's Natura Breuium, and Comyn's Digeſt, 
title Action, vol. 1. fo. 116, 5. which refers to the different 
parts of Fitzherbert, where the reſpective ſubjects are treated 
of, and much uſeful information may be found. 


PERSONAL ACTIONS. 


Per ſonal aftions are ſuch as concern the perſon only, by 
which nothing but damages can be recovered. Bracton 102. 
According to Mr. Juſtice Blackſtone, in his Commentaries, 
3 vol. 117. perſon.l actions are ſuch, whereby a man claims 
a debt, or per ſonal duty, or damages in lieu thereof; and, 
likewiſe, whereby a man claims a /atis/aFion in damages, for 
ſome injury done to his perſon or property. The former are 
ſaid to be founded on contract, the latter upon forte or 
wrongs. Of the former nature are all actions upon debt, or 
promiſes ; of the latter, all actions for treſpaſſes, nuiſances, 
aſſaults, defamatory words and the like. 1 2 

It may not be improper here, to obſerve, that ſome per ſo- 
nal actions die with the perſon, and conſequently cannot be 
proſecuted by the repreſentative. | 

At the common law, an executor or adminiſtrator, had 
not an action for a wrong done to the teſtator, or inteſtate in 
his life 3 as, for a wreſpoſe in taking his goods, c. But 
now, by the ſtatute, 4. Ed. 3. c. J. an executor ſhall have an 
action for a treſpaſs to the teſtator in his life time. 

At common law, an executor, c had not an action 
founded upon a matter, in the privity of the teſtator, c. 
as account, Co. Lit. 89. b. 2 In/t. 404. Yet by the ſtatute, 
13 Ed. 1. Ve tm. 2. c. 23. an executor ſhall have an action 
of account with his teſtator. 

By the ſtatute of 25 Ed. 3. c. 5. the executor of an exe- 
eutor ſhall have an action of debt, account, treſpaſs, c. as 
well as the teſtator. | | 

And, by the /tat. 31 Ed. 3. c. II. Adminiſtritors may 
have the ſame actions to demand or recover, as exccutors. 

| And 
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treſpaſs or trover, for the goods of the teſtator, &'c, taken 

in his life time: an ejectment, for ejecting the teſtator : 

' treſpaſs for /aking away the graſs, growing upon the land of 
the teſtator, &c. R. 1 Vent. 187, © 


So, by the equity of this ſtatute, an executor or adminiſ- 


trator ſhall have every action for a wrong done to the perſo- 
nal eſtate of his teſtator, &c. He ſhall have debt upon the 
ſtat. of 1 Ed. 6. c. 13. for not ſetting out tithes. So debt 
will lie upon a judgment againſt an executor, or adminiſtra- 
tor, upon a ſuggeſtion of a devoſtavit. It this is proved, the 
re preſentative becomes perſonally liable, and the judgment is 
not againſt the aſſcts. 

The executor, c. ſhall have a quare impedit, for a diſ- 
turbance in the life time of the teſtator, Sc. Allo an ac- 
tion upon the caſe, againſt the ſheriff, for an eſcape of one 
taken for debt; or, for not returning his writ, and paying 
money levied upon a fiert facias. So for falſe return, that he 
had nor levied the debt. 

An executor may ſuc for an eſcape of one taken into exe- 
. cution upon a judgment by the plaintiff, as adminiſtrator. 

Godb. 262. 1 Rol. 276. © | | 
But even ſiuce theſe ſtatutes, an executor or adminiſtra» 
tor cannot have an action for a wrong to the perſon of the 
teſtator, Wc. as for a battery, impriſonment, c. nor for 
a prejudice to the freehold of the teſtator, Qc. as treſpaſs, 
wherefore he cut and carried away the graſs, for it is parcel 
of the freehold, 1 Vent. 187. But we conceive he might 
maintain trover, as it continued, hen cut, the property of 

the teſtator, Qc. 8 N > 4 | 

| The maxim, act io perſonalis moritur cum perſonn, is not 
generally true, and much leſs wniverſally ſo. Vide the caſe 
ot Humbly et al. offignees of Moon, v. Trott. Admor, Coup. 
371, et ſeq. where the ſubject is fully conſidered. ©  * | 
' We think it will not be amiſs here, to obſerve, that all 
civil injuries are of two kinds, the one without force or vio- 
lence, as flander, or breach of contract; the other coupled 
with force and violence, as batteries, or falſe impriſonment. 
The latter ſpecics have a degree of criminality in them, be- 
ing always attended with ſome violation of the peace; for 
which, in ſtrictneſs of law, a fine ought to be paid to the 
king, as well as private ſatisfaction made to the party injur- 
ed. This diſtinction of private wrongs, into injuries with 
| 8 I" <4 


And therefore now, an executor or adminiſtrator ſhall have 
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and without force, runs through all the variety. of this ſpe- 
cies of action. . | vel | 

The objects of theſe actions are, to procure redreſs for in- 
juries affecting the rights of perſons, and the rights of things. 

The rights of perſons are. abſolute and relative. | 

The abſolute are ſuch as belong to private men, conſidered 
merely as individuals; and relative, which are incident to 
them as members of ſocicty, and counected to each other by 
various ties and relations. 2 

The abſolute rights of each individual, are the right of per- 
ſonal ſecurity, the right of perſonal liberty, and the right of 
private property. 

With reſpedt to injuries affecting the relative rights of per- 
ſons, thoſe perſons may be claſſed under the four following 
relations; huſband and wife; parent and child; guardian 
and ward ; maſter and ſervant. As the following work is 
chiMy intended for practice, not ſpeculation only, and the di- 
viſions are ſo arranged as to anſwer that purpoſe, it is unne- 
ceſſary to treat of the various injuries that may be offered to 
| theſe reſpective rights, in an analytic form. For this we re- 
fer to the third volume of Blackflone's Commentaries, 


MIXED ACTIONS. 


MixED ACT1ONS are thoſe in which the freehold: is re- 
covered, and alſo damages Co. Lit. 284. 6. According to 
Blackflone in his Commentaries 3 vol. 118. they are ſuits par- 
taking of the nature of the other two, wherein ſome real 
property is demanded, and alſo perſonal damages, for a 
wrong ſuſtained. As for inſtance, an action of waſe, which 
is brought by him who hath the inheritance, in remainder 
or reverſion, againſt the tenant 'for life, who hath commit- 
ted waſte therein, to recover not only the land waſted, which 
would make it merely a real action; but alſo treble damages, 
in purſuance of the ſtatute of Gloucefter, 6 Ed. 1. c. 5. which 
is a per ſonol recompence, and ſo, both being joined together, 
denominate it a mixed action. 

An aflize of novel diſſeiſin is a mixed action. So quare im- 
pedit, et darrein preſentment. Curia claudenda, which lies 
againſt the tenant of the freehold, for not inclofing his land, 
to the nuifance of the plaintiff; and the judgment ſhall be, 
that he incloſe the land, and render damages. Warrantia 
charte, in which the plaintiff thall have judgment for the 

| | warranty, 
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warranty, and alſo for damages. So a writ of annuity, and 
an gie diane firme, are mixed actions, Eye 


We ſhall-now confider 
I. Who may Sue. ADs." 
III Who cannot Sue. 

II. Who may be Sued. 
J. Who may Sue. 

| 1. The King. 
The king, though he is the chief and head of the king- 
dom, may ſue as demandant, as in a right of advowſon; in 
an attaint ; in debt; in deceit to reverſe a fine of land, in an- 
tient demeſne ; in a writ of error; in a writ of cheat; in a 
_ quare impedit; in quare incumbravit ; in a writ of right ; in a 
Fieire faciat; in treſpaſs for his goods and chattels, or quare 
elauſum fregit ; in a writ of ward. So the king may ſue in 
_ chancery, for a matter in equity. But the king cannot have 
an action, except when the principal cauſe of action belongs 
to the king ; for upon the peace broken, or any wrong done 
principally to another, the king ſhall ſue only by indict- 
ment; or by information, or other matter of record. So, 
for an offence, or contempt againſt any ſtatute, the king 
can ſue only in an action by gui tam, c. And a declara- 
tion, for the king, ought regularly to be in the name of the 
attorney general. Tet if it be in the name of the king him- 
lelf, as poram domino rege, uenit dominus rex, c. it is good. 
The king of another kingdom, may maintain an action in 
the king's bench, or other court. 

Not chooſing to burthen this work with innumerable re- 


ferences, we refer only to Com. Dig. vol. 1. fo. 113. Sc. } 


where references will be found to approved authors, in ſup- 
— the above poſitions. We ſhall in grneral purſue the 
method in the future part of this wWorag. 


. The" Queen, 
£313 IV BW 1 2 "7 1 | 
de guten of England may ſue by writ, without naming 
_ the king. As, in a pariofraffo, a guare impedit, Nc. And 
if the ground of the action by the queen he a; breach of the 
peace, the vrit ſhall ſay, put by pledges, . A. that he be, 
Ec. to anſwer as well to us, as to Carla, queen of Great 
8 | K Britain, 
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Britain, &c. The queen may exhibit an Znghſs bill in 
chancery by way of information, by her attorney general,” to 
inforce or confirm a decree. The queen in an action by her- 


ſelf ſhall not find pledges ; nor ſhall ſhe be amerced, if there 
be judgment againſt her. Yide Com. Dig. 1 vol. 114. 


3. A Common Perſon. 


The Prince of Wales may ſue by writ, ſo every other ſub- 
ject of the king, who is not under any illegal impediment. 

Vide 2 Infl. 55, 56. So an alien friend. A body politic, 
ſole, or aggregate, ſpiritual, or temporal. So an ideot, lu- 
natic; c. ſhall ſue in his own name. For this there art the 
authorities of Popbam 141. 1 Brownlow 197. But I would 
not adviſe any practitioner, to ſue for ſuch, without the en- 
gagement, as well as authority of ſome reſponſible relation 
or friend, and unleſs the ground of the action be indiſputa- 
bly clear... WE Sy 
The inhabitants of an hundred may have debt, or a ſcire 
Facias upon a judgnent for them, in an action agaialſt the 
hundred for coſts; for the ſtatute which enables them to be 
ſued, enables them to ſue for coſts, if the judgment be for 
them. V. Com. Dig. 1 vol. 114. A foreign trading com- 
pany (as the Dutch We/!- India company) may ſue by their 
name of reputation. Dutch Wefl-India company v. Henri- 
ques, Michas, 11 Geo. Strange 612. | 

I. Who cannot fue. FC, Nat 

A perſon outlawed, cannot ſue in his own right, though 
he may as executor or adminiſtrator; ' A perſon attainted of 
treaſon, or felony, or attainted in a premunire, cannot ſue; 
nor an alien enemy, i. e. whilſt the ſtates are at war; but 
courts of juſtice do not now give encouragement to the laſt 
r OT 2 7 
A feme covert cannot ſue alone; unleſs in London, in the 
courts there, when ſhe is a ſole merchant, ot trader. A 
perſon excotnmunicated cannot ſue, either in his own right, 
or as executor or adminiſtrator, byt*a corporation aggregate 
may ſue, although the mayor be excommunicated. A po- 

iſh recuſant convict, is guaſ excommunicatus by the ſtat. 3 

ac. I. c. 4. and conſequently under the ſame dilability, as a 
ed ton ·˙⅛! At 


wo 
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perſon excommunicated. Vide Com. Dig. 1 bol. 6-10. Theſe 
diſabilitics are pleadable in abatement. 


LI. Who may be Sued. 


1. The King. 


Until the time of Ed. 1. The king might have been ſued 
in all actions, as a common perſon ; and the form was com- 
mand Henry king of England, c. But now, no one can 
have an action againſt the king; but one ſhall be put to ſue 
to him by petition. So no one can vouch the king; for that is 
in the nature of an action. So if a fine be levied by the 
king of lands, it ſhall not be by writ of covenant, but by 
render. Vide 1 Com. Dig. 115. 


2. The Queen. 


She may be ſued without the king, her huſband, in all 
actions; for ſhe is a perſon /ele, by the common law. She 
may be vouched. The queen dowager may be ſued by ac- 
tion, without ſuing to her by petition. Id. ib. 


3. A Common Perſon. 


The Prince of Wales may be ſued by writ. Theolal's Di- 
geſt. J. 4. c. 2. fe. 4. And every ſubject of the king, eccle- 
ſiaſtical, or temporal, man or woman: though he be con- 
victed or attainted : but, if in cuſtody, he ought not to be 
charged without leave of the court, or of a judge at his cham- 
bers. Macdonald's caſe, (1747) Fofter 61. If a perſon at- 
tainted of high treaſon is charged in cuſtody, in a civil ac- 
tion, by leave of a judge, there cannot be a motion to diſ- 
charge him from cuſtody, on the king's pardon, upon con- 
dition of tranſporting himſelf : the firſt ſtep muſt be, to 
move to diſcharge the judge's order. Same Caſe, 1 Wilſon, 
"| 

Though a perſon be deaf, dumb, or an ideot, he may be 
ſued. So ſays the common law, but I do not know how an 
ideat is to plead, nor do I ſuppoſe a court would eſtabliſh a 
judgment by default. The fame may be ſaid of perſons non 
compos mentis, and lunatics. Perſons outlawed, excommu- 
nicated, aad popiſh recuſants convict, may be ſued. So 

; may 
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may infants in many caſes, ſo may every body politic, ſo 
may an alien born, ſo may feme coverts, but their huſbands 
ought to be made defendants with them. Vide i Com. Dig. 


115. 
An Afton does not lie before a Cauſe of Action accrued. 


The defendant may plead in abatement, if the count 
ſhews a demand, before cauſe of action. As, in a ſcire fa» 
cias by an adminiſtrator, teſted, 12th Feb. the defendant up- 
on oer of the adminiſtration, which is dated the 26th March 
afterwards, may plead in abatement, that the action was ſued 
before a cauſe of action. So in an aſſumpſit upon a promiſe 
to pay within ſeven years, brought before the ſeven years ex- 
pired. In debt, before the day of payment incurred. In debt 
by an adminiſtrator, 2d of April, and the adminiſtration is 
granted the 11th of May afterwards. In a quare impedit upon 
a writ teſted the gth of May, and alledges the preſentation 
and refuſal the 2gth of May afterwards. In debt upon obli- 
gation, before the day of payment by the condition. So, in 
debt againſt an adminiſtrator, it may be pleaded in abate- 
ment, that the writ was teſted before adminiſtration granted. 
So in debt againſt an executor, that the teſtator was alive at 
the time of the writ purchaſed. In debt againſt an heir, that 
his anceſtor was alive the day of the original purchaſed. 
1 Cm. Dig. 40. © | | 

If the defendant does not plead in abatement, yet if it ap- 
pears upon the record, it may be moved in arreſt of judgment, 
or aſſigned for error; as in debt upon an obligation payable 
at Michae/mas, and the original was teſted the 15th of Sep- 
tember, returnable on the oc of St. Michael. And be- 
cauſe the original was teſted before the cauſe of action, the 
judgment was reverſed, Croke Eliz. 325. Vide 1 Leonard 
186. Soin ofſumpfit, where the plaint was entered the 16th 
of May, on a promile upon the 4th, to pay the.1gth of May. 
So, where the plaintiff declared, that the defendant on the 
23d of December promiſed, where it appeared, that the pro- 
miſe was made on the 23d of December, to pay the 23d of 
2 So where the defendant promiſed to pay 30 ſhil- 
ings a year for a houſe, and the plaintiff demands 45 ſhiſ- 
lings for a year and'an half ; for he cannot demand for a year 
and an half becauſe it is payable annually; and if entire da- 
mages are given, it is void for the whole. In this cafe the 
ſpecial promiſe was ſtated, but if the plaintiff had declared 


generally 
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for uſe and occupation, and recovered the year and 
half's rent, it would have been well. In debt upon a bond 
for performance of covenants if a breach be aſſigned for a 
time after the action commenced, (the action being by origi- 
nal writ, &c.) it will be bau. So in covenant by an aſſignee, 
he cannot recover for a breach before the aſſigument. So 
in treſpaſs for taking of tithes, which the plaintiff claims in 
right of his wife ; if upon the evidence the taking appears 
before the marriage, the plaintiff ſhall be nonſuited. But in 
fach a caſe, huſband and wife may join in the action, and 
lay the taking to have been, whilſt the wife was fole. 
So in an action upon the cafe, for a malicious proſecution 
by indictment, upon which he was acquitted upon the 13th 
of November, where the memorandum was He: etofore o wit 
of the term of St. Michael, which relates to the firſt day of 
Michaelmas term, viz. 6th November, and therefore the bill 
was before the cauſe of action. But in the King's Bench, 
the declaration may be of a particular day, and in the Com- 
mon Pleas of a particular return after the cauſe of action ac- 
crued, and then it will be good. | 
In an information for uſury in Micbhaelmat term, the de- 
fendant pleaded rhat before the exhibiting of this information, to 
tuit in this ſame Michaeſmas term, another perſon exhibited 
another information for the ſame offence, and had judgment 
thereon; the plea was adjudged bad; for both the informa- 
rions were at the ſame time : ſo where a bill was entered to 
be filed on a day before the cauſe of action, after error 
brought for this cauſe, the court would not amend the en- 
try, that it might be according to the judgment: and it was 
held that this error was not aided by the far. 18 Eliz. c. 14. 
after verdict, though the waat of an original would have been 
aided : but we are ſtrongly inclined to think, that the libe- 
rality of the courts of law now, in favour of right and juſ- 
tice is ſuch, that they would allow an amendment, upon pay- 
ment of coſts. ” 
If proceſs is returnable after the cauſe of action, though it 
bears teſte the laſt day of the preceding term, which was be- 
fore the cauſe of action, it is not error. So, if the latitat be 
teſted before the cauſe of action, if the plaintiff does not de- 
e before. The author remembers a cauſe (wherein he was 
concerned) tried before Mr. Juſtice Blackflone at Maidftone, 
ſome years fince, for an infringement of the right of the pro- 
prietors of the Graveſend ferry. There was not any evi- 
dence of an offence committed, before ſervice of the writ ; 
SETS but 
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but after ſervice, and before declaration delivered. Anob- 
jection was taken, the point reſerved for the conſideration of 
the Court of King's Bench, the evidence received, and a 
verdict for the plaintiffs. The Court on motion held it ſuf- 
ficient, to ſupport the verdict. The writ is merely to bring 
the defendant into court. If a declaration in cjectment as of 
Trinity term, be delivered before the eſſoign day of Micbael- 
mas term, and the demiſe be laid on the 25th of June, at- 
ter the expiration of Trinity term, it is immaterial, for if 
judgment goes by default, there is not any one can take ad- 
vantage of it; if the tenant appears he muſt enter into the 
common rule to confeſs leaſe, entry and ouſter, when the 
iſſue is made up, as of Michae/mas term, by the attorney for 
the leflor of the plaintiff, upon the plea of not guilty, the 
only plea the tenant can plead, and then the demiſe appears 
to be before the ſuit is commenced, for the declaration ſerved 
was merely in the nature of proceſs, to bring the tenant iato 
court, and does not appear upon the record, any wore than 
a bill of Midd{zſex or latitat. 

In covenant by the heir, if the breach be, that there was 
Not any repair ſuch a day, nor ten years before, which goes 
to the time of his anceſtor, it is noterror; for, outof repairat 
that day, is all that is material, and the ten years before, fri- 
volous. 80, if the plaintiff alledge a matter, which ſhews 
the action brought before a cauſe of action accrued, which is 
not relied upon, but the defendant pleads over, and iflue is 
joined upon a collateral point, it will not be error. Vide 1 
Com. Dig. 117, c. 

It is reaſonable that in all caſes the plaintiff ſhould give de- 
fendant an account of the particulars of his demand, and the 
court may ſtay proceedings till it is done. 3 Burr. 1389. If 
an act of parliament ſays, no proceſs ſhall iſſue, until &c. the 
court will not quaſh the proceſs upon motion, but order de- 
fendant to plead the matter. If the act ſays the proceſs ſhall 
be void, the court will quaſh it; as in the caſe of ſuing an 
ambaſſador. Forteſcue 344. In ſome acts of parliament cer- 
tain things are to be done by a plaintiff, previous to the come 
mencement of an action, or he cannot recover, and the de- 
fendant need not plead the omiſſion; as in actions againſt 
Juſtices of peace, for any thing wrong done in the exe- 
cution of their office, a month's notice of the intended 
action muſt be given, which, if not done, the juſtice may 
plead the general iſſue, and be entitled to a verdict, for 
want of notice. Vide Stat. 24 Geo. 2 c. 44. 

| Quaſhing 
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uaſhing of a writ is not ex debito juftitie, and there- 
fore, though the cauſe of action appears upon the face of 
the capias, to ariſe after the zefe, the court will not quaſh 
it, but give the plaintiff an opportunity to ſet it right if 
he can, by filing a bill as of the next term. Stra. 877. 
In aſſault and battery, if the memorundum is of Michaelmas 
term generally, and the fact, on plea of \ſon aſſault, &c. pro- 
ved, is within the term, it is well enough. Stra. 1271. 


1 Will. 171. 
An Action will not lie before the Iaft Day. 


An action does nor lie upon an entire contract for pay- 
ment at ſeveral days, until the laſt day is paſt; as, if a 

man be bound by an obligation or contract, to pay 1ool. 
at five ſeveral days, debt does not lie until the fifth day is 
incurred. Co. Lit. 202. 6. So, if a man leaſe a ſtock of 
cattle or goods for years, rendering rent at ſeveral days, 
debt does not lie until all the days are incurred. 3 Co. 22 
. But, it will be otherwiſe, if the contract be ſeveral in 
its nature; as, if a man leaſe land, rendring rent at ſeve- 
ral days, debt lies after each day; for the rent iſſues out of 
the land, and the contract follows the land. So, if a leſ- 
ſee for years aſſigns his term to him in the reverſion, rend- 
ring rent, which is a ſurrender, and the rent not good by 
way of reſervation, but by way of contract, yet debt lies after 
each day. Or, if the remedy is ſeveral in its nature; as, if 
a man be bound by a recognizance to pay lool. at five ſeve- 
ral days, he may ſue execution for each ſum, after each day; 
for it is in the nature of ſeveral judgments. Or, if the de- 
fendant agree, if he fails of payment at the firſt day, that he 
will pay the whole: fo, if a man covenants to do a thing at 
ſeveral times, covenant lies upon every default. So, if there 
be debt upon a bill, whereby a man agrees to pay 51. per an- 
num; an action will lie after the firſt year. So, if he con- 
tract to pay at ſeveral days, an «ſſumpſit lies for non-payment, 
after the firſt day. As, upon a bargain to deliver twenty 
quarters of corn, every year during his life ;, though debt 
does not lie, yet an aſſumpſit lies for default, at the expiration 
of the firſt year. So upon an agreement to pay 4ol. at 5/. per 
month, an aſſumpſit lies upon a default each month. Upon 
an agreement to pay I5/. yearly for four years, if A. enjoys 
ſuch land, an aſſumpſit lies for each year that A. enjoys, be- 
fore all the years are incurred. Upon an agreement to pay 
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100. upon a marriage, viz 20/. on ſuch a day, and 200. We. 
an aſſumpfit lies after each day. Upon a promile to pay rent 
annually at Michaelmas and Lady-day, afſumpfit lies after each 
feaſt ; and damages given in afſſumpfit for the firſt default, 
are not a bar in an aſumpſit upon a default at the other day; 
for they ſhall be intended all for the default at the firſt day. 
But, it is ſaid, if the jury give the entire ſum in damages, 
with an averment that it is for the whole, it will be a bar 
to another aſſumpſit upon the ſame promiſe. 2. Cro. 50g. 
Vide 1 Com. Dig. 119. Yet I ſhould conceive if the action 
was brought before the ſecond day, the jury would not be 
juſtified in giving ſuch a verdict ; and that the court would 
on motion ſet it aſide, unleſs the plaintiff entered a remit- 
titur, of the extra damages. | 

On a note of hand ſor paying money by inſtalments, ac- 
tion lies for every default of payment ; but the plaintiff ſhall 
count only for the money due, and not for the whole mo- 
ney. 2 Andr. 370. If 40s. are not due the plaintiff ſhould 
wait, until that ſum, at leaſt, is owing ; but if he acts with 
prudence he will wait till the whole is due, as few men 
would run the riſque of being ſued, for ſo ſmall a ſum who 
could pay, and harafling a man with frivolous ſuits may 
ruin him, and the plaintiff not only loſe his whole debt, 
but be many pounds for coſts out of pocket. | 

If a bond is conditioned to pay money at ſeveral times, it 
becomes abſolute, by not making the firſt payment. 1 
Wilſ. 80. 


The Law does not allow one Action, upon ſeveral, and 
aiſtint Cauſes of Action. BY 


It may therefore be pleaded in abatement, that the plaint 
is of two ſeveral and diſtin cauſes of action. Reg. pl. 
282. That the plaint is of two treſpaſſes, depending upon 
two ſeparate and diſtin titles. Id. pl. 283. That the 
aſſiſe or other real action is of the ſeifin, or death of two 
anceſtors, Theol. Dig. J. 10. c. 14. 5 11. 

A man cannot join actions founded upon a fort, and upon 
contract in the ſame declaration; for they require different 
proceſs, and different pleas. As an afſumpfit, and an ac- 
tion upon the caſe founded upon fraud or deceit. Carth. 
189. But if the fraud ariſes from the non-performance of 
a parol contract, as where the defendant agrees to deliver to 
the pla * ooods of a particular quality, for a certain * 
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and he delivers goods of an inferior quality, the plaintiff 
may declare in aſſumpſit, adding any other counts in afſump- 

t, he pleaſes. Aſſumpſit and trover cannot be Joined in 
the ſame declaration. Huſband and wife cannot join in an 
action for the battery of both; the huſband mult ſuc alone, 
for the battery of him, and huſband and wife muſt join in 
an action for the battery of the wife. Treſpaſs for the goods 
of the wife, taken before the overture, and goods of the 
huſband taken afterwards, cannot be joined. Ia the for- 
mer caſe huſband and wife muſt join in the action; in the 
latter, the huſband muſt ſue alone. Huſband and wife 
cannot join in an action for the battery of the wife, and 
taking the goods of the huſband. But ſhould ſuch a cauſe 


= proceed to trial, the plaintiffs may give evidence of the bat- 


tery, and recover for it, and omit to give evidence as to the 
goods, whereupon, as to that, a verdict will be for the de- 
fendant. A man cannot join an action in his own right, and 
an action as executor, or adminiſtrator; for the damages 
are entire, and it cannot be known how much ſhall be aſſets. 
A plaintiff ſhall not have an action againſt another to charge 
him as executor, or adminiftrator, and alſo in his own right, 
for. the judgment in the one caſe ſhall be of the goods of the 
teſtator, in the other, of the defendant's own proper goods. 
But in an action againſt an executor or adminiſtrator, the 
plaintiff may declare of a promiſe to the teſtator, and of 
another promiſe to himſelf, as executor, &c. A man can- 
not have one ſeire facias to reverſe ſeveral outlawries. A 
| plaintiff cannot join an action at common law, with an ac- 
tion founded upon a ſtatute. 

But if in an action by huſband and wife, for the battery 
of both, the defendant is found not guilty as to the huſband 
(which may be done, by not giving evidence as to that bat- 

tery) the declaration is aided by the verdift. So in a decla- 
ration upon aſumpſit and trover, if the defendant be found 
not guilty as to the frover, it is added by the verdict. How- 
ever, in ſuch caſes as theſe, defendants ſeldom let the cauſe 
roceed to a trial, but demur to the declaration, whereby 


Bag plaintiff is ſubjected to the _— of coſts on both 


. Ta perſonal actions, if two 5 of action are of the 
fame nature, they may be put in one action. As, an ac- 
tion upon the caſe lies for words, and for a malicious in- 
dictment. 80, an action upon the ſtatute of labourers lies 
18 the maſter who retains, and the ſervant who departs 
_ out 
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out of the goo ſervice. So treſpaſs lies for ſeveral 
treſpaſſes at ſeveral places and times. So debt for rent upon 
ſeveral leaſes. Or, upon ſeveral bonds. So waſte upon ſe- 
veral leaſes. One conſpiracy, for two ſeveral acts of conſpir- 
ing. One audita querela, upon two ſeveral matters. One ac- 
tion upon the caſe, for ſeveral diſturbances, &c. So a man 
ſhall have an action upon the ſtat. 8 H. 6. c. 9. for a forci- 
ble entry, and a forcible detainer. So debt upon bond, and 
upon contract, may be joined in the ſame declaration. So 
debt upon bond, and upon a judgment. So detinue for char- 
ters, and for chattels may be joined. So debt and detinue. 
So trover, and an action upon the cuſtom of the realm a- 
gainſt a carrier, for goods loſt, the proceſs and plea being 
the ſame. But not aſſumꝑſit on the cuſtom of the realm, and 
trover, for the aſſumpſit is ex quaſi contractu, and a contract 
and a tort cannot be joined. Fide 1 Salp. 10. and various 
caſes cited in the margin. S0 zrover, and an action upon 
the caſe for the abuſe of an horſe. I have never known an 
inſtance of this kind, but there are authorities, viz. Lutw. 
101. Cro. Car. 20. 5 Mod. 91. So, if a man hath in bim- 
ſelf diſtinct titles, he may have one action for a tort to both; 
for he does not declare upon his title. As a farmer of tithes 
by diſtinct leaſes, two parts by one, and the third part by 
the other, ſhall have an action upon the fat. 2 Ed. 6. c. 13. 
for not ſetting out his tithes. So, actions for ſeveral cauſes 
in the ſame declaration will be aided by verdict. Vide 1 
Com. Dig. 120, &c. | Tu 

If a plaintiff having recovered lands in ejectment brings 
ſeveral actions againſt the ſeveral defendants, occupiers there- 
of, who are ſome ſmall ſums in arrear, the court will not 
order him to conſolidate. Caſes in the King's Bench, in the 
time of Lord Hardwicke, 137*. Although this may ap- 
pear, at firſt fight oppreſſive, contrary to one of my great ob- 
jects, in the preſent publication, yet it may, on many oc- 
caſions, be more for the advantage of defendants, as ſome 
may chooſe to compromiſe, without the expence of a trial, 
when others may be obſtinate, and chooſe to run all riſques, 
ſooner than pay at firſt. Were all the defendants to be ſued 
in one action, if all were not willing to compromiſe, the 
cauſe muſt be tried. Debt, on an amercement in the leet 
founded on a preſentment, and on a mutuatus may be join- 
ed; ſo whenever the ſame proceſs and judgment are in to 

Vol. I. 5 = counts, 


Jo avoid prolixity, this work will be in future reſerred to, 
under the following abbreviation: B. R. H. : 
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counts, they may be joined, otherwiſe not. 1 Wil/. 248. 
Two actions by the ſame plaintiff, one againſt huſband and 
wife, for words ſpoken by the wife, the other againſt the 
Huſband only, for words ſpoken by him, cannnot'be confoli- 
dated. 2 M iſſ. 221. Action for misfeaſance, (as an action 
againſt a common carrier for ſpoiling goods) and trover may 


be joined. 2 Will. 319g. 
The Law does nat allow Circuity of Action. 

Tf an adminiſtrator recover in #rover, and then the ad- 
miniſtration is repealed, the defendant ſhalt have an audita 
guerela, to avoid the circuity of action, if the plaintiff was 
to ſue execution againſt him, and then the new adminiftra- 
tor was to have an action againſt the plaintiff. for the money 
recovered. So, if a man upon the credit of B. lend mo- 
ney to A. which is applied to the uſe of A. but is not carried 
to account by A. upon an account ſtated between him and B. 
The lender ſhall have an account in Chancery againſt A. for 
avoiding the circuity of action, if he was to be put to his action 
agaioſt B. and B. to an action againſt A. Caſes in Parliament 1 7. 
But a cauſe of action againſt a plaintiff will be no bar to 
an action by him, for avoiding circuity of action, when the 
recovery in both actions is not equal: As, in waſte, it is no 
bar, that the plaintiff covenanted to repair; for, in waſte 
the plaintiff ſhall recover treble damages, in covenant only 
ſingle are recovered. Moore, 23. But this doctrine I con- 
ceive only holds good, where the waſte is wilful, not where 
the only damages the premiffes have ſuſtained, arifes from 
the want of repair, whereof the plaintiff had due notice. 


The Law does not allow two Actions, for the ſame Cauſe. 


If a man be twice proſecuted for the ſame crime auterfoit 
acquit (formerly acquitted) or auterfoit convict (formerely 
convicted) or atraint, is a good bar. So if two actions are 
commenced for the ſame canſe, it may be pleaded to the 
one, that another action is depending, for the fame caufe 
of action. This plea is in abatement of the ſuit, and whe- 
ther the other ſuit is depending in the ſame, or another 
court; does not vary the caſe. For various inſtances, which 
we need not enumerate, Vide 1 Com. Dig. 52, Ec. | 
Ik land be recovered by a ſtranger pending the writ, the 
writ abates. So a recovery of parcel, abates the writ for 
that part. 80 a recoyery in dower, by default, or — 
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of the tenant, with an averment that the widow had a 
right to recover. So, a recovery by the tenant, againſt the 
demandant himſelf, by default. So an aſſigument of dewer, 
in Chancery pending the writ, abates the writ for ſo much. 

So, if two have cauſe of action for the ſame thing, a reco- 
very by one, abatcs the writ of the other. 

But if the recovery was not againſt the defendant, but 
againſt a ſtranger, it is no plea. So, it may be replied that 
the recovery was by colluſion. A recovery upon a nibil di- 
cit, upon a writ brought after the firſt writ purchaſed, does 
not abate the writ: nor a recovery by render or default. 
Vide 1 Com. Dig. 68. Satisfaction to one, is a bar in an ac- 
tion by another, for the ſame cauſe. Vide the next head. 

If two informations are exhibited the ſame day, for the 
ſame matter, both ſhall be ſet aſide.  Bunb. g. If ſeve- 
ral actions of treſpaſs are brought for the ſame cauſe, 
againſt one defendant, the court will order the plaintiff to 
Join them all in one, if poſhble. B. R. H. 137. If A. 
brings one ejectment in B. R. and another in C. B. on the 
ſame title, and for the ſame lands, the court will ſtay pro- 
ceedings in one, until he has diſcontinued in the other. 
Andr. 297. But if there are two declarations, between the 
ſame parties, for different roads, through the ſame cloſe, to 
different parts of the ſame town, the court will not conſoli- 
date them. Stra. 1178. But a fair practitioner will join 
both in one action, for the benefit of his client, as he may 
fail as to one road, and ſucceed as to another; and in that 
caſe, will inſtead of paying, have coſts to receive. 


When a Recovery in one Aion is a Bar to another, 


1. In Informations. 


In an information for uſury, judgment in another infor- 
mation for the fame uſury, is a bar. In an action by gui 
tam, Cc. conviction at the ſuit of the King, is a bar. 80 
judgment in an action by another, qui tam, &fc. In an in- 
formation for recuſancy, a prior conviction for the ſame re- 
cuſancy, before juſtices of the peace, or at the aſſizes. 1 
Com. Dig. 123. If the defendant pleads, that in the ſame 
term, another informed againſt him, and recovered, he muſt 
ſet out the days on which each bill was exbivited, that the 
court may judge of the 3 Stra. 1169. 

2. in 


[0 | 


2. In Perſonal Aftions. 


In perſonal actions, a recovery upon demurrer, confeſſion, 
or verdict, &c. is a bar to every other perſonal action, for 
ever; for no one perſonal action is of a higher nature than 
another; and therefore, the party has no remedy but by error 
or artaint. As, in debt upon bond, if judgment be for or 
againſt the plaintiff, neither he nor his executors, ſhall ever 
have another action upon the ſame bond, before or after 
execution, ſo long as the firſt judgment ſtands in force, 
though a writ of error be depending on the firſt judgment. 
So, a bar in a perſonal action upon verdict, or demurrer, is 
a bar to another action for the ſame cauſe: As, a bar in 
treſpaſs upon demurrer, though in the former action there 
was bad pleading. So a recovery in court at Weſtmin/er, 
may be pleaded to an action for the ſame cauſe in an inferior 
court; as, a recovery in debt upon bond: for the record 
of the ſuperior court may be removed by certicrari into chan- 
cery, and transferred by mittimus to the inferior court. 1 
Saund. 98. But I conceive an examined copy, upon ſtamps, 
would be ſufficient evidence. Mu 

If the action be of another nature, the law is the ſame : 
as, a recovery in debt is a bar in an aſumpſit upon the ſame 
contract, ef & contra. So, a bar in treſpais, if the property 
be determined, will be a bar in trover for the ſame taking. 
A bar in detinue upon wager of law, will be a bar in an ac- 
tion upon the caſe of mis- uſing the ſame goods. A bar in 
debt by wager of law, will be a bar in aſumpſit for the ſame 
money. 80, a recovery in ejectment, will be a bar in 
treſpaſs. 80, a recovery in an action upon the caſe for 
erecting a nuiſance, will be a bar to an action for erecting the 
ſame nuiſance at a ſubſequent day; though the plaintiff 
might have had an action for the continuing of it. A reco- 
very in treſpaſs, is a bar to 7r0ver for the ſame goods. A 
recovery in replevin is a bar in treſpaſs for the ſame taking. 
And, a recovery in treſpaſs, is a bar in replevin. So a bar in 
an action for words, is a bar in another action for the ſame 
words, though they are then explained or interpreted. 
So, though the recovery be founded on a collateral reſpect; 
as, a recovery in debt upon the fat. 2. Ed.. 6. c. 13. for 
not ſetting out tithes, is a bar in an action for the ſame 
tithes, though the recovery was not of the tithes them- 
ſelves, but of damages for the contempt againſt the ſtatute. 
A recovery upon a promiſe to pay money due upon a bond 
in an aſſumpſit, is a bar in debt upon the ſame bond. So, a 

| reco- 
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recovery in treſpaſs, or a bar, will be a bar in rover, for the 
ſame cauſe, though there were other parties. So, a reco- 
very in aſſault and battery, will be a bar, in aſſault, battery 
and maihem, for the ſame battery, though a greater mil- 
chief afterwards appears; for that is only an aggravation of 
the ſame battery. 1 Com. Dig. 123—5. Vide ſupra. 

If defendant pleads (whether in bar or abatement) that 
another action was brought againſt him in the ſame term, 
by another perſon for the ſame offence, it is not ſufficient ; 
he muſt ſhew that the right of action was attached in ano- 
ther perſon before plaintiff's action commenced ; he muſt 
ſet out the days when the two actions commenced. The 
commencement of the ſuit is the day the writ is actually 
ſued out, and not the teſte of the writ. Combe v. Pitt. 3 
Burr. 1423. This was an action upon the ſtatute againſt 
bribery at elections. | 


3. A Recovery againſt One. 


In actions in which the damages are uncertain, a reco- 
very againſt another for the ſame cauſe, is a bar to another 
action for the ſame cauſe; as in treſpaſs done by ſeve- 
ral, a recovery againſt one, is a bar in an action againſt the 
others for the ſame treſpaſs. 80, in a battery by ſeveral, a 
recovery againſt one, is a bar in an action againſt the others 
for the ſame battery. So in froter for goods. So, in aſſault 
and impriſonment. So, in an action upon the caſe, by one 
_ obligee, for cancelling a bond made to him and others. 
| So, a recovery in an action upon the caſe by ſeveral, will 
be a bar to an action by one of them, for the ſame matter, 
though it varies in ſome particulars ; but the defendant muſt 
aver that the recovery was for the ſame cauſe of action. 
And a recovery is ſufficient without execution; for by the 
judgment a matter before uncertain is reduced to a certain- 
ty. Vide 1 Com. Dig. 125. | 


If a ſervant bound in a penalty not to leave his maſter's ' 


ſervice, is enticed away by. another, and the maſter reco- 
vers the penalty againſt the ſervant, he cannot recover da- 
mages againſt the enticer. 3 Bur. 1345. 


X. When 
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X. When not. 
1. But a Bar in one Action, is not a Bar to an Action 
| of an higher Nature. 


In real actions, if the demandant may be barred by 
judgment upon verdift, demurrer, confeffion, Wc. he may 
have another action of an higher nature. If he is barred 
in any action upon the ſeifin of his anceſtor, or his own 
poſſcſſion, upon a writ of right. 

A bar to one who has only a particular right, is no bar 
to an action of the ſame nature by another. Yide 1 Com. 

Dig. I2 5 3 Ee. | 

Nor to an action by the ſame perſon, upon another right. 
As to inſtances in real actions we are not particular, as not 
within the ſcope of our work. Under this head we may 
obſerve, that if an obligation be upon condition, to do two 
things upon requeſt, and the defendant pleads, uo requeſt 
to do one of them, and there is a verdict againſt the plain- 
tiff, he ſhall not have another action F. the ſame obliga- 
tion, for not doing the other thing. Dyer 371. 6. 


2. I the Bar in the former Aclion was upon a Plea to the 
Mrit, &c. it ſhall not be a bar to the ſecond Attion. 


This rule holds in actions real and perſonal, where the 
plea in the former action was only to the writ, and not 
to the action of the writ. In ſuch caſe the party may 
have the ſame action again. If an executor ſue as admini- 
ſtrator, and is barred, he may have an action afterwards 
upon the ſame obligation as executor. If a replevin abated, 
the plaintiff, at common law might have another replevin. 
In account, it is not a bar, that the plaintiff was barred in 
an inſimul computaſſet for the ſame goods, where the former 
action was brought before the account ſated,, A bar in 
an action by one as ſervant, is no bar in an action by the 
maſter for the ſame thing, if the former action was not 
with his. privity : as in replevin, if the defendant make 
conuſance for rent as bailiff to A: it is not a bar to a conu- 
fance afterwards, for the ſame rent, unleſs it appear that 
it was with the aſſent of A. In an action upon the caſe, 

if the plaintiff was barred upon a detault of the venue, or 
other defect in the declaration, that will not be a bar 
in another action for the ſame cauſe. So, if the ſame evi- 
dence does not maintain both actions, a bar in one is not 
a plea 
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a plea to the other : as, a bar in treſpaſs is not a plea to 
trover for the ſame goods; for trover lies upon a bailment, 
or delivery; but treſpaſs lies only upon a fortious taking. 
A bar, or a recovery in an afſumpfit, is not a bar in debt 
upon a judgment, or ſpecialty. So, a judgment, or bar in 
an ejectment, is not a bar in another ejectment, upon a 
new demiſe. A recovery in debt for rent due at Micbael- 
mas, is not a bar in debt for rent due at a former day. 
Nor is a conuſance, or avowry for rent due at Michael- 
mas, à bar to an avowry for rent due from the ſame te- 
nant, at a former day. Judgment in a court-baron in treſ- 
paſs, is not a bar to an action for the ſame treſpaſs in the 
county palatine court. For the action in the court-baron 
was not vi et armis, and ſo it is not the ſame treſpaſs; or it 
was vi et armis, and then the court-baron had not any ju- 
riſdiction. So, an action, and recovery of damages in one 
reſpect, is not a bar to an aclion for the ſame cattle, or 
goods, in another reſpect; as a recovery in treſpaſs, for 
taking and leading away the plaintiff's ſheep, and 2d. dama- 
ges is not a bar in trover for the ſame ſheep, if the plaintiff 
replies, that the recovery in treſpaſs was only for the taking 
away, and not for the value of the ſheep. So, a recovery 
and execution againſt one, where the thing demanded is cer- 
tain, is not a bar in another action againſt another upon 
the ſame foundation; as if two be bound by a bond, a re- 
covery and execution againſt one, is not a bar in an action 
upon the ſame bond, againſt the other obligor, 6 Co. 45. 
a. 2 Cro. 74. unleſs the plaintiff levied his debt and coſts, 
for until ſatisfaction, he hath his remedy againſt the other 
obligor, for the refidue of his demand. So judgment and 
execution againſt one who was permitted to eſcape by 
the ſheriff, is not a bar to an action upon the ſame oblig- 
gation, againſt the other obligor ; fer an eſcape by the 
ſheriff is not a ſatisfaction to the plaintiff.” Judgment 
againſt the drawer of a bill of exchange is not a bar in an 
action againſt an indorfer of the ſame bill. So, a retraxit 
entered in debt againſt one obligor, is not a bar in debt 
againſt another obligor. So another action and judgment 
upon it, is not a bar, if the plaintiff was not barred by the 


judgment; as in debt upon an obligation, a former action 
was pleaded, where upon non eſt factum a verdict was for 
the defendant, and the judgment was, that he ſhould go there- 
of without day; this was held not to be a bar, for the judg- 
ment ſhould have been that the plaintiff take nothing by his 
writ, Vide 1 Com. Dig. 126-8. A promiſſory note is not 
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merged by an interlocutory judgment. So, if there is 
judgment by default, on a note againſt a debtor of the 
king's debtor, before extent and inquiſition, and the writ 
of enquiry is executed after the inquiſition, the crown 
may have a ſcire faciar on the note. Bunb. 199. Re- 
covery of damages ſur prohibition, is not a bar to an 
action on the fat. 2. H. 4. c. 11. for double damages, and 
Iol. penalty, for ſuing in the admiralty, where it has not 
juriſdiction; the firſt is for going on after prohibition, the 
other for damages incurred, before prohibition granted. 
2. R. H. 31). 


XL. Election to have one Action or another. 
1. Aſize, or Aclion upon the Caſe. 


In many caſes the demandant, or plaintiff, may elect to 
have either one action, or another: for in all caſes where 
the regiſter has two writs for the ſame caſe, the plaintiff 
may have the one or the other. If a man entirely ſtops the 
way, water courſe, tc. of another, ſeiſed in fee, c. he 
may have an aſſize, or an action upon the caſe : the latter is 
the action now generally in uſe. So, if any one ploughs my 
common, whereby it is entirely loſt. So an aſſize of nuiſance, 
or action upon the caſe. 1 Com. Dig. 128. Vide action upon 
the caſe for a nuiſance. Div. 4. No. IJ. 


2. Aclion upon the Caſe or 7 reſpaſs. 


As, if any one takes out of my poſſeſſion, wood cut down 
by me, (my property) I may maintain treſpaſs or trover. If 
any one diſtrains for toll, when it is not due, or goods 
not diſtrainable, 4. Co. 94. b. But in ſuch caſe treſpaſs 
ſeems to be the moſt eligible. So if any one reſcues a de- 
fendant, taken upon a capras at my ſuit, or ſeiſes for a he- 
riot, Ec. not due. So if any one detains a ſhip, taken 
for a voyage, the maſter of the ſhip, who had the poſſeſ- 
fion, ſhall have an action upon the caſe, or treſpaſs. 1 
Com. Dig. 128. In ſome of thoſe inſtances, caſe may be 
preferable to treſpaſs, as the former ſpecies of action ſel- 
dom admit of ſpecial pleading, and conſequently the pro- 


ceedings will be leſs expenſive. On this point further will 
be ſaid hereafter, 


3. Action upon the Caſe, or Debt. 


Upon every contract executory, a man may have an ac- 
tion upon the caſe, or debt. 4 Co. 95. 1 Rol. Abr. 593. . 


10. 
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10. But caſe, viz. aſſumpſit, hath been introduced, to 
avoid the advantages bad men had, in defending themſelves 
by the law-wager. 


4. Debt, or Covenant. 


Where a man covenants to do a thing under a penalty, 
the other may have debt, or covenant ; but as in this caſe, 
the law-wager cannot be introduced, debt would be more 
eligible for the plaintiff than covenant ; for if he proves his 
caſe, the jury cannot give leſs than the penalty; in coven- 
ant, they may give as little damages as they pleaſe. Beſides, 
in debt, ſhould the defendant let judgment go by default, 
the judgment is final; and the trouble, expence and loſs of 
time attending the execution of a writ of enquiry are ſaved 
and avoided. 

If a covenant be to pay rent, or other ſum, at ſuch a day; 
the plaintiff may have debt or covenant. So, if the party 
ſay by his deed, I am content to pay. 1 Com. Dig. 129. 


5. Aflion upon the Caſe, or Account. 


Where a man is accountable for money, or goods, an 
action upon the caſe lies againſt him, or account, at the 
election of the plaintiff.” As if A. paid twice for the ſame 
goods. 1. Com. Dig. 129. 


6. Detinue, Replevin, or 7 reſpaſs. 


A man may have detinue, replevin, or treſpaſs for goods 
taken from him by wrong. Cro. Eliz. 824. 2 Cre. 50. 
but replevin is now ſeldom or ever uſed but where a diſ- 
treſs is made, for rent, ſervices, &c. and where goods are 
taken by way of levy, as for a penalty, on conviction, un- 
der a ſtatute, it is generally in the nature of an execution, 


and unleſs a replevin is granted by the ſtatute, replevin will 
not lie. | 8 . 


7. Trover, or Treſpaſs. 


A man may have trover or treſpaſs, at his election, for 
goods taken by wrong, Vide 1 Com. Dig. 128, 9. In caſe 
the plaintiff's damages do not exceed the value of the goods, 
trover is more eligible than treſpaſs, as in the former action 
the merits are tried upon the general iſſue, not guilty, 

whereby 
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whereby the expence and intricacy of ſpecial pleading, are 
avoided. : 


8. Aftion upon a Statute, or by Common Law. 


If a ſtatute gives a remedy in the affirmative, (without a 
negative expreſſed or implied) for a matter which was action- 
able by the common law, the party may fue at the com- 
mon law, or upon the ſtatute ; for this does not take away 
the common law remedy. 2 ft. 200. As, he may have 
treſpaſs for ſpoiling his park at the common law, or, an 
action upon the ſtatute de malefactoribus in pariis. 2 Rol. 
Rep. 49. Treſpaſs for mayhem, or appeal of mayhem upon 
the ſtatute. 2 Rel. Rep. 49. If the action concludes, con- 
trary to the form of the ſlatute, (where it lies at the common 
law, or upon a ſtatute,) and the ſtatute is miſtaken, where- 
by the declaration will be bad upon the ſtatute, but good by 
the common law; the words contrary to the form of the fla- 
tute ſhall be rejected. Comyn's Reports, 26. So, if there 
be no ſtatute, and the action is maintainable only by the 
common law. Id. So, if an indictment be againſt three, 
and one only is within the ſtatute ; it ſhall be good againſt 
the others at the common law, and contrary io the form of 
the flatute goes to him only, who was guilty within the ſta- 
tute, Id. But if a man bring his action at the common 
law, he receives his remedy by the ſtatute. 2 Rol. Rep. 
49. Vide action upon the ſtatute Div. III. 


9. Suit in the Temporal, or Spiritual Court. 


Sometimes a man hath election to ſue in the temporal 
court, or in the ſpiritual court; as, for a penſion by pre- 
ſcription. Fitz. Nat. Brev. 51 B. 1 Sid. 146. 


VI. Is what County an Aclion ſhall be ſued. 
1. When in the proper County. 


Every act ion for the recovery of the ſeiſin, or poſſeſſion 
of land, ſhall be brought in the county where the land lies. 
Braf. 189, 414. 2 Com. Dig. 129. 


2. For Lands, &c. in Wales, Berwick, or a County 
| Palatine. | 
An ejectment, c. for lands in Brecknock, or other coun- 

ty in Wales, ſhall not be tried in Monmouthfbire, which is 
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made an Engliſh county by the flat. 27 H. 8. c. 26. but in 
the county of Hereford, which is the next county. So, if 
iſſue be joined reſpecting land in Berwick, which is part of 
Scotland, it ſhall be tried in the county next to Berwick. 
So in 1 1 actions, if the iſſue ariſes in Berwick, the 
venire (hall be directed to the next county. So if the land 
in queſtion lies in a County Palatine, it ſhall be tried in the 
next county, as in ejectment for land in Zly, upon a ſug- 
geſtion, quod nullus ingredi poteft ad jurat' ; tc. the uenire 
facias ſhall be de vicineto, from the next vill, in the county 
of Cambridge. And a ſuggeſtion is ſufficient, without a 
confeſſion, or nient dedire of the defendant. But an in- 
dictment, or an appeal of felony, in Wales, ſhall be brought 
and tried there, and not in the next connty. Or the 
felon may be removed by habeas corpus, and indicted in an 


Engliſh county. 1 Com. Dig. 130. 


3. For Land in two Counties, when it lies in Confinio 
Comnatils. 


As to aſſiſe by the common law, in confinio comitatits, as 
it is a proceeding ſeldom if ever uſed, I ſhall not ſtate any 
caſes, but only refer to 1 Com. Dig. 130. If a matter 
cannot be tried, or not fairly, in the proper county, it ſhall 
be tried in the adjoining ; and it ſhall be done by a ſug- 
geſtion on the roll, with a nient dedire, by rule of court; 
but as this ſuggeſtion cannot be traverſed, the court will 
not grant a rule, without a clear foundation. Thus on in- 
formation againſt aldermen, for refuſing to admit perſons to 
their freedom, for ſome time, till an election was over, 
whereby they loſt their votes, it was held not ſufficient to 
ſwear that one believes there would not be a fair trial. 3 
Burr. 1330. | 


4. Aclion in which the Iſſue may ariſe upon the Land. 


Every action in which the ifſue may ariſe upon the land» 
muſt be brought where the land lies, as a guare impedit ſhall 
de always brought where the church is; except in the caſe 
of the King. So a guare incumbravit. So a quare impedit 
of a prebend ſhall be brought in the county where the 
cathedral is, and not where the body of the prebend is ; for 
he ſhall be inſtalled in the cathedral. So waſte ſhall be 
brought where the land lies; though it be in the tenwit, in 
which damages only, are recovered ; although the leaſe be 
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made in another county. So it ſeems, debt for a fine upon 
a copyho!d muſt be brought, where the land lies. So, debt 
for rent, when it is not founded upon the contract, ſhall be 
brought where the land lies; as, debt by the aſſignee of a 
reverſion for rent, payable upon a leaſe made in another 
county. So debt by the leſſor, againſt the executor of te- 
nant for life, for rent in arrear in the life-time of the teſta- 
tor. So, debt by an executor, by the fat. 32 H. 8. c. 37 
for the arrears of rent in the life-time of his teſtator. So, 
debt by an executor for the arrears of a rent-charge granted 
to the teſtator for his life. So, debt in the debet et detinet, 
againſ} the executor or adminiſtrator of the leſſee. So, debt 
for rent againſt the aſſignee of the term, by the aſſignee of 
the reverſion, 
But if the land lies in two counties, the action may be 
in the one, or the other. If debt be founded upon the 
contract, it ſhall be where the leaſe was made; (But vide pof 
di viſion 5.) as if the executor or adminiſtrator of a leflee aſ- 
ſign, debt againſt him in the detinet, for rent due after the 
aſſignment, ſhall be, where the leaſe was made. If the leſ- 
ſee himſelf be ſued for rent by the leſſor, it muſt be in the 
county where the leaſe was made. So, covenant againſt the 
leſſee ſhall be in the county, where the leaſe is alledged. 
Though the breach be for not repairing. So, debt for 
rent upon a demiſe of land in Treland, or the Plantations. 
So, if covenant be by the aſſignee of a reverſion, againſt the 
leſſee for non-payment of rent, it ſhall be brought where the 
leaſe, and aſſignment were made; for it is founded upon 
the contract. Yet, covenant by the aſſignee of a reverſion a- 
gainſt the aſſignee of a leſſee of land in Ireland, upon an ex- 
preſs covenant by the leſſee (covenanting for himſelf and his 
aſſigns) to pay the rent in London, cannot be ſued in Lon- 
don, where the leaſe was made and payment ought to be. 
Vide Show. 192. 1 Salk. 80. 3 Mod. 337. Carth. 182. 


5. Afton founded upon any thing Local. 


Every action, founded upon a local thing, ſhall be brought 
in the county where the cauſe of action ariſes ; for there it 
can be beſt tried. As, an appeal of death muſt be in the 
county, where the murder was committed. For a murder 
in Wales, it cannot be brought in an adjoining county. If 
the ſtroke was in one county, and the death in another, it 
may now, by the ſtat. 2 & 3 Ed. 6. c. 24. be commence 
and tried in the county, where the party died. | 
As 
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As to an 7 for robbery, the proceeding being now ob- 
ſelete, I ſhall ſay nothing on the ſubject. But refer to 1 
Com. Dig. 389, &c. | 
If a woman be taken in one county, and raviſhed in ano- 
ther, if an appeal for the rape be brought, it muſt be in the 
county where ſhe was raviſhed. Halꝰs Pleas of the Crown, 
146. Though the count mentions the taking in another 
county; for, as to ſo much, it is ſurpluſage. Stamford's 
Pleas of the Crown, 63, b. An appeal ſhall be brought in 
the county where the offence was committed, though it be 
within the Cinque Ports. Yelv. 12 Cro. Car. 247. (Except 
in the caſe of murder, mentioned above.) 

With reſpect to an appeal of murder, it is ſometimes an 
awful action, as, upon a conviction, the king cannot par- 
don. And if there hath not hitherto been an inſtance, of 
an abuſe of the prerogative, in pardoniog à murderer, 
convicted upon indictment, there may at ſome future pe- 
riod. | 
If a robbery, murder, &c. be committed in one county, 
and a man be acceſſory by procurement in another, an ap- 
peal againſt him as acceſſory ſhall be where the procurement 
was, and not, where the robbery, &c. was committed. 
Account againſt the bailiff of a manor, or land, muſt be in 
the county where the manor, or land lies. 

Though the action be founded upon a thing mixed with 
mere matter of record in another county: As, an action 
upon the caſe for procuring the plaintiff ro be outlawed at 
Weſtminſter, whereupon he was impriſoned upon a captas 
utlagatum in Norfolk, ſhall be brought ia Norfolt; for there 
was the viſible wrong, and the proceſs of outlawry at Weſt- 
minſter is only matter of record, which is not triable by the 
country. So, if a tranſitory action be confined by the iſſue 
to a local thing, it muſt be brought, and tried in the coun- 
ty where ſuch thing happened. ¶ Vide poſt diviſion 11.) 

So, if the iſſue be not local, but ariſes upon matter, which 
was local; as, in a real action, if there be judgment againſt 
the defendant, by default, who afligns non-age for error, it 
ſhall be tried where the land lies. Vide 1 Com. Dig. 131, 2. 


6. Action, founded upon Contract. 


By the common law, account, covenant, debt, detinue, 
c. might have been brought in any county, and a plaintiff 


might have declared upon a contract in any other county; 
for 
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for debts and contracts are not of any particular place, as 
they may be contracted and made any where. But by the 

at. 6 Ric. 2. 2. that debt, account, and ſuch like actions 
may be brougi't in the ſame county where the contract was 
made, it is enact d, that if by the declaration it appears, that 


the contract was in another county than where the writ is 


brought, the writ ſhall abate. Vide : Inſt. 231. Com. Dig. 
50. Bur as moſt of ſuch actions may be tricd in any county, 
(unlefs the defendant moves the court to change the venue, 
which he may do, before plea, upon an affidavit that the 
cauſe of action (if any) aroſe in ſuch other county and not 
in that where the action is brought) the plaintiff in his de- 
claration always ſtates the contract, &c. to have been made 
at ſome place in the county, where the action is brought. 
If debt be brought in London, upon a recognizance made 
at We/tminſter, it abates. So debt upon a judgment at 
Weſiminſier, upon a contract made at York, muſt be in Mid- 
dleſex. So if it apvears upon the record, that the contract was 
in another county, it is crror. 1 Com. Dig. 132. Though 


it be tried in another county by the conſent of the parties, if 


ſuch conſent does not appear upon the record. If an obliga- 
tion or other ſpeciality be ſtated at large, debt upon it may 
be brought, in any county { vide pot. No. 12.) and a plea that 
the obligation was made in another county, is bad. So, if 
by the declaration, the obligation be alledged to be made in 
a County Palatine, yet after the general ifſue, or a plea in 
bar, the defendant ſhall not have advantage of it. Carth. 
11. 1 Com. Dig. 132. | 

Action of debt for rent is local, but covenant is tranſitory. 
1 Wil ſ. 165. 


7. Aclions founded upon Contract, out of the Realm. 


If a perſonal action be upon a contract made out of the 
realm, it may be brought in any county, and alledged to be 
made at Fort St. George, &c. to wit at M. in ſuch a county. 
But if it be alledged at For? St. George in the Eaſt Indies, in 
London, it will be bad. Here the ſcilicet is wanting, which 
is the only way to cure the apparent abſurdity, and this form 
of the /cilicet, is allowed by the law, for the purpoſes of juſ- 
tice, and public convenience. 

An action may be brought in London for money borrowed 
at Amſterdim, and by articles covenanted to be paid in bank 
there. Stra. 612. | 
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8. AMions againſt Juſtices of the Peace, Sc. 


By the ſtat. 21. Fac. c. 12. It is enacted, that ac- 
tions on the caſe, treſpaſs, battery, or falſe impriſonment, 


againſt any juſtice of peace, mayor, or bailiff, of any city, 


or town corporate, port-reeve, conſtable, tithing-man, col- 
lector of ſubſidy, churchwardens, and perſons called ſworn- 
men executing the office of churchwarden or overſeer, or 
their deputies, or any who in their aid, or by their command 
do any thing touching his or their office, for any matter 
done by virtue or reaſon of any of their offices ſhall be laid 
in the county where the fact was done, and not elfewhere 3 
and if at the trial, the plaintiff ſhall not prove the cauſe of 


action to have been in the ſame county, the jury ſhall find 


for the defendant without regard to any other evidence. 
Vide 4 Inſt. 175. And if an action be againſt a juſtice of 


peace, c. for a matter or thing done by colour, or under 


pretence of his office, though it be not ſtrictly within the 
duty of his office, the jury ſhall find for the defendant, if the 
cauſe of action does not ariſe in the ſame county. Yaugh, 


114, &c. This is laid down by Ld. Ch. Baron Comyns (Dig. 


1 vol. 133) totidem verbis, and the above cited as an authority. 
Had it not been for ſuch authorities, I ſhould be inclined to 
think, that-in caſes where a juſtice of peace has not juriſdic- 
tion, he would not be intitled to the benefit of the ſtatute ; 
at all events, it will put the practitioner upon his guard, and 


induce him to bring his action in the county where the cauſe 


of action ariſes. 


If an action be brought agaiaſt a juſtice of peace, or other 


officer, within the ſtat. 21 Fac. out of the proper county, 


and this appears upon the evidence, at the trial, without be- 


ing pleaded, the verdict ſhall be for the defendant. Yide 
Faugh 111. | 

If a conſtable, under a warrant, take a man and carry him 
before a magiſtrate, who diſcharges him; and ſoon after on 
a diſpute happening, the conſtable beats him, this is not 


county. Stra. 446. 
If ſuch a queſtion had not ariſen, one ſhould conceive it 


morally impoſſible it could ariſe. The moment the conſtable 
bad produced his priſoner before the magiſtrate, his autho- 


rity was at an end, and he no longer acted in the character 
of a peace officer. 


g. Indictment 


within the ſtatute, and the conſtable need not be ſued in the 


L921 
9. Indiftment and Appeal. 


Generally an indiftment muſt be in the county, where 
the offence was committed; and therefore, if an indictment 
for a forcible entry into land, in Mrddleſex, be found in 
Glouceſter, it will be void. So, if an indiftment for a libel, 
or other tranſitory thing, be in a county, where the libel 
was not publiſhed, or the thing not done, upon not guilty 
the defendant ought to be acquitted. If an indiftment be 
in Middleſex, for levying war, war levied in Surry cannot 
be given in evidence. But, if the indiftment be for com- 
paſſing the death of the king, and the levying of war be al- 
ledged as an overt-a# of ſuch treaſon, war levied in another 
county may be given in evidence, for there it is not lo- 
cal. If an indictment be for coinage in the county of Mid- 
dleſex, if that be proved, other acts in the counties of Eſex 
and Suſſex, may be proved in confirmation, by the ſtatutes 26 
H. 8. c. 13-and 35 H. 8. c. 2. Treaſon or miſpriſion done 
out of the realm, thall be enquired, c. in the King's Bench, 
or before commiſſioners in ſuch ſhires as ſhall be aſſigned by 


the king's commiſſion. 1 Com. Dig. 133. 


10. Afton Popular, and Information. 


By the „at. 31 Eliz. c. 5. a declaration or information up- 
on a penal ſtatute, ſhall be in the county where the offence 
was committed, or the county may be traverſed, 1 Com. 134. 
Vide 1 L. Ray 370, 373, Sc. and 2 L. Ray. 872. but I con- 
ceive the defendant may plead the general iſſue, and on trial 
nonſuit the plaintiff, if it appears in evidence the offence 
was not committed in the county, where the action is 
brought. | | 

The. fat. 12 Ann. c. 16. againſt uſury directs the venue to 
be in the proper county. By the flat. 21 Fac. c. 4. it is en- 
acted, that all offences againſt a penal ſtatute, for which a 
common informer may ground any popular action or infor- 
mation before juſtices of aſſize, niſi prius, gaol delivery, oy- 
er and terminer, or juſtices of peace, ſhall be proſecuted and 
tried, &c. before them, &c. and not elſewhere, ſave only 
in the ſaid counties. Vide action upon ſtatute Div. 4. But 
by a proviſo in the act, this ſtatute does not cxtend to any 
information or action upon ſtatutes againſt Popiſh recuſants, 
or for recuſancy, or for maintenance, champerty, or buy- 


ing of titles; or on the ſtatute of tonnage, or poundage, or 
| | for 


11 


for defrauding the king of his cuſtoms, ſubſidy, impoſt, 
priſage, or for tranſporting gold, filver, ordnance, ammu- 
nition, &c. wool, or leather. So it does not extend to an 
information for an offence not determinable before juſtices of 
aſſize, c. As upon the ſtat. 23 H. 8. c. 4. for raiſing the 
prices of beer, ge. Cro. Car. 112, Hutt. 98. Carth. 465, 6. 
So it does not extend to debt upon any ſubſequent ſtatute, 
which gives a remedy by debt. 1 Salk. 373, but per Holt, it 
muſt be laid in the proper county, 1 Salk. 373. 

In all thoſe caſes to which the /7a?. of 21 Fac. extends, if 
at the trial, the plaintiffor informer do not prove the offence 
to have been committed in that county, the defendant ſhall 
be found not guilty. 135 | es 

It is proper to obſerve, that the 31 Hliz. does not extend 
to informations by the attornty general, but by a common in- 
former only; but the ſtat. 21. Fac. c. 4. extends to both. 

And debt upon a penal ſtatute, as well as an informa- 
tion, muſt be in the county where the offence was commit 

The /tat. 21 Fac. c. 4. does not extend to offences againſt 
any penal ſtatute, made fince the 21 of Jamer. But ac- 
cording to Lord Holt, popular actions ought ſtill to be in the 
proper county, unleſs otherwiſe directed by the ſtatute, 
whereon the action is founded. 1 L. Ray. 373. vide Andr. 
25. It therefore behoves the practitioner, in ſuch eaſes, to 
pay a ſtrict attention to the ſtatute, whereon he means to 
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11. Men an Action ſhall be brought in one County or the 
9 P bf =: dn ni 


When an action is founded upon two things in different 
counties, both material to the maintenance of the action, it 
may be brought in the one county, or the other. As if a ſer- 
vant be retained in one county, and depart into another, an 
action lies in the one, or the other. So, if an arreſt be in 
one county, and an eſcape in another. If a man be cited in 
one county, before the admiral in another county, for a 
thing out of the juriſdiction of the admiralty, an action lies 
in the one county, or the other. So, if he be cited in 
one county, before a court Chriſtian, in another; for a thing 
out of their juriſdiction. If a man hires a horſe in one coun» 
ty to ride to another, an action for the immoderate work- 
ing ot him, lies in the one county, or the other. 80 cove- 
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giant lies in the one county, or the other, upon an inden- 
ture of demiſe in one county, of an houſe in another. Or, 
upon an indenture of covenant made in one county, to make 
aſſuranke, which was tendered in another. 80, in an ac- 
tion upon the caſe, for not repairing a wall, by reaſon of the 
tenure of land, whereby the plaintiff's land was drowned ; 
if the wall be in one county, and the plaintiff's land be in 
another, 3 Leo. 141. Vide y Co. 2 b. But, notwithſtanding 
the authorities, I think the ſafeſt way would be to lay it in 
the county where the lands lie, as there the injury was ſuſ- 
tained. In an action againſt the ſheriff of Hertford, for an 
eſcape in his county, of one taken upon a feſtatum capias ad 
ſatisfaciendum upon a judgment at Weſtminſter, for adminiſ- 
tering unwholſome medicine in one county, where the pro- 
miſe of cure was in another. 80, if the matter in one coun- 
ty, is dependant upon matter in another, the plaintiff may 
have the action in one county, or the other. As, if two 
conſpire to indict another, and make the execution of the 
conſpiracy in another county, conſpiracy lies in the one coun- 
ty, or the other. So, if an action upon the cafe be brought 
againſt the ſheriff of Torhhbire, for not arreſting a man upon 
a łupins utlagutum, to him directed in Yorkfire. upon which 
he return non eſt inventus, contrary to the truth of the fact, 
it may be in Yorkſhire, or in Middleſex where the return 
was made. So, for maliciouſly ſuing execution in Midaleſex, 
whereby he was arreſted in Dorſeſſbire. FR 
In treſpaſs, if the defendant juſtify by cuſtom of foreign 
buying and ſelling, within the city of 7orb, and iflue be up- 
on the cuſtom, upon a ſuggeſtion: that the ſheriff and coro- 
ners of York are citizens, and that there are not any free- 
holders within the county of the city, except citizens to try 
the iſſue; if that be admitted, or not denied, a genire farias 
ſhall be awarded to the next county. Dyer 279. b. Bend 23. 
And this upon the maxim, founded upon univerſal princi- 
ples of juſtice, „that no man ſhall be judge in his own 
cauſe,” | D | 
But a ſuggeſtion, that a matter in which the citizens are 
eoncerned may come in conteſt, is not ſufficient, if that does 
not appear by the iſſue. Hard. 312. Vide 1 Com. Dig. 135, 
&c. If a leaſe is made in London, of lands in Surry, action 
for the rent may be brought in either, againſt the leſſee, but 
not againſt an aſſignee, who is chargeable only by the privity 
of eſtate. Stra. 776, If the corporation of a city, a 
county in itſelf, is leſſor of the plaintiff, the venue is not 
changed, 
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changed, but a rule is made to try it in the next county, 
Wilſ. 77. 


12. When an Aftion ſhall be in any County. 


When an action is for a tranſitory thing, it may be brought 
in any county; as, if it be upon covenant, or contract, or 
debt at large, it may be brought in any county, tor debitum 
et contraftus ſunt nullius loci. So treſpaſs for an aſſault and 
battery may be in any county. So, trover and other actions 
upon the caſe. So, if a perſonal action be founded upon a 


thing done out of the realm, it may be brought in any coun- 


ty, and ſhall be alledged at ſuch a place in ſuch a caunty: As, 
if debt be upon bond or bill, &c. made at Hamburgh, it may 
be alledged at H. to wit, at Weſtminſter, in the county of 
Middleſex, though the bond upon oyer, appears to be dated 
at Hamburgh. If the defendant plead that H. named in the 
bond is beyond the ſeas, and no ſuch vill in England, it 
will be a bad plea. So in a perſonal action alledged at any 
place within the realm, if the proof be for any right of the 
plaintiff, at any place out of the realm, the plaintiff ſhall 
have a verdict. 
In a tranſitory action, if the defendant makes a local juſ- 
tification, and traverſes all the places, except that in Which 
he juſtifies, the plaintiff muſt prove the cauſe of action aut 
of that place: As, in treſpaſs for a falſe impriſonment z if de- 
fendant juſtifies as conſtable of D. in another county, and tra- 
verſes every other place out of D. the plaintiff muſt prove 
an impriſonment out of D. In treſpaſs for taking goods 3 
if the defendant juſtifies damages fraſant in ſuch a cloſe, or 


houſe, he muſt traverſe all other places. In an action upon 
the caſe for words ſpoken in London, if the defendant,plead 


a concord for all words, except in London, he muſt traverſe 
the ſpeaking there. In debt upon a bond, if defendant pleads 
dureſs of impriſonment in another county, it ſhall be tried 
where the dureſs is alledged. If he plead infancy, wiz. 
apud A. in another county; for it ſhall be tried where he is 
commorant, not where the action is brought. But I have 
never known an inſtance of this, it having in the courſe of 


my experience, been uſual to plead it, 47s. at the place 


where the venue is laid. | 
Yet, in actions tranſitory, if the defendant hath a juſtiſi- 
cation which is not local, he muſt alledge it in the fame 
Place, and county where the action is brought: As, in treſ- 
| D 2 pals 
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paſs for a battery at A. in Com. B. if the defendant 
plead /on aſſault demeſne, he muſt plead it at A. and not elſe- 
where. In an action againſt an executor for goods fold at A. 
if the defendant plead, that the teſtator was alive the day of 
the writ purchaſed, viz. at D. in the county aforeſaid, it is 
bad ; for he ought to alledge the life of the teſtator at A. 
So, in action founded on a matter in ſeveral counties, if the 
iſſue be confined to a thing in one of the counties, it ought 
to be tried there: As, in covenant upon a leaſe in the coun- 
ty of H. of a houſe in the county of B. brought in the coun- 
ty of H. if the breach be for not repairing, and ifſue upon it, 
it is bad, after verdict ; for the action ſhould have been in 
the county of B. 1 Lev. 114. I muſt confeſs I have never met 
with a caſe of this kind, and have ſome doubt about it. But 
at all events in ſuch an action, prudence will dictate to the 
Eitioner, to lay his action in the county where the pre- 
miſſes lie, and then there cannot be a doubt, and on ac- 
count of witneſſes, the trial will, in general be leſs expen- 
five. Y 
In debt for an eſcape in one county, upon an arreſt in 
another, if the iſſue be upon the arreſt, it muſt be brought 
in the county where the arreſt was, 1 Lev. 114. If the iſ- 
ſue be upon the eſcape, the action ſhould be brought in the 
county where the eſcape was, 1 Lev. 114. I have ſome 
doubt upon the two laſt caſes, as it may frequently be im- 
poſſible for the plaintiff to gueſs, what iſſue the defendant 
will offer. | 
In an action for words in London, if the defendant juſtifies 
by reaſon of a felony, perjury, &c. in another county, the 
trial muſt be in the county, where the felony, &c. is al- 
ledged. 1 Sand. 247. Craft. v. Boite. In covenant againſt 
the corporation of Berwick, upon a demile of lands in Ber- 
wick, brought in 707k, and iſſue upon expulſion, it ſhall be 
tried in the county next to Berwick. 1 Vent. 58, go. 1 Sid. 
381. 462. S. C. pe” 
Tranſitory actions ſhould be brought in the county where 
the cauſe of action ariſes, for the advantage of the client, 
unleſs there are very particular reaſons for trying them elſe- 
where. Generally, where a declaration is delivered upon 
the removal of an action by habeas corpus, out of an inferior 
court, it ſhall be laid in the ſame county as before, Yide 
Rules and Orders of C. B. Mills 18. If a cauſe be removed 
out of the court of Canterbury, Southampton, Hull, Litch- 
field, or Poole, it ſhall in perſonal actions be laid, in the 
county of Kent, Hampſbire, York, Stafford, or Dorſet. By 
=IT | | rule 


1 37 J 
rule Mich. 1654. Mills 18. Rules and Ordere of C. B. 
f Action againſt a ſheriff for a falſe return, may be in any 
county, for he may make return any where. 1 Wilſ. 336. 
Vide 1 Com. Dig. 136-8. | 


I 3. Venue changed. 


The venue may, in general be changed in any action, not 
local, upon motion in court, grounded upon an affidavit 
that the cauſe of action (if any) aroſe in the county of A, and 
not in the county of B. (or elſewhere out of the county of 
A.) But the rule to change the venue, may be diſcharged, 
upon motion, the plaintiff undertaking to give material evi- 
dence in the county where the venue is laid, and if, on the 
trial, he does not give ſuch evidence, he will be non-ſui- 
ted. 8 | 

The venue was changed from Londen to Middleſex, becauſe 
all the ſittings in London were on a Saturday, and the plain- 
tiff's witneſs was a Jew, who could not attend on that day, 
it being his /abbath. 2 Mod. 271, N 

But the venue ſhall not be changed where the action is 16- 
cal. Nor in deceit, nor in debt on bond, or bill penal, or 
aſſumpſit, on bill of exchange, or promiſſory note. 

Nor in deceit 1 Sid. 87. 5 | 

Nor in ſcandalum magnatum 2 Mod. 216. 1 Lev. 56. 
And the court of K. B. ſome years fince, refuſed to change 
the venue, in an action brought by Lord Sandwich, then firſt 
lord of the admiralty, againſt Miller, for printing and pub- 
liſhing a libel, the plaintiff having laid the e 
And this was refuſed on ſolemn argument, w a rule 
to ſhew cauſe was granted. £88 

The venue ſhall not be changed when any thing material 
for the maintenance of the action was in the county, where 
the action is brought. But as before obſerved, if the venue 
has been changed, the rule may be diſcharged on the plain 
| tifF's undertaking to give fach evidence. 

It ſhall not be changed in trover for goods R. Hil. 4 G. in 
C. B. cited by Com. 1 Dig. 138. Nor in covenant, nor in an 
action upon the caſe for an e/cape, nor in an action upon a 
ſtatute ; for by the af. 21 Fac. c. 4. the defendant ſhall be 

found not guilty. SET 390 I THO. abt 

So the venue ſhall not be changed, after iſſue joined, though 
the matter ariſes in London; and by charter a thing which 
concerns the city, ſhall be tried there. Nor ſhall the venue 

be 
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be changed, where the plaintiff is an attorney, and lays the 
venue in Middleſex. Except for ſpecial cauſe. Otherwile, 
if hc lays it in London, or elſewhere; for thus he waives 
his privilege. Nor ſhall it be changed, becauſe the defen- 
dant is an attorney, and the action is not laid in Middleſex; 
for the plaintiff may lay a perſonal action where he pleaſes. 
Show. 148. Carth. 126. But I conceive in ſuch caſe, 
an attorney ought to be ſued, by bill filed againſt him, as 
an attorney, if he be ſued in his own right, and ſued ſolely, 
and not as an executor or adminiſtrator, or joined with 
other defendants, And if he is otherwiſe ſued, he may 
plead his privilege as an attorney in abatement. 
The venue. ſhall not be changed, if the plaintiff is a coun- 
ſellor, or maſter in chancery. 
The place ſuggeſted in the writ, ſhall be always ſuppoſed 
in the county where the achon is brought. EE; 
| The plaintiff himſelf cannot change the venue in perſonal 
Actions, after the e/bign day of the ſubſequent term, after 
appearance, though he- would pay coſts, or give an impar- 
lance, Paſ. 21 Car. 3. Pr. Reg. 38. Vide 1 Com. Dig. 
138-9. R 
IF * declaration is delivered ſo early that defendant has 
eight days in that term, he cannot move to change the ve- 
nue next term. Str. 211. If declaration is delivered fo late, 
that defendant cannot move ſooner, he may do it on laſt day 
of. term. Barnet 489. The venue ſhall not be changed to 
Middleſex, becauſe ſome of the defendants are barriſters or 
attornies. Str. 610, The venus may be changed into Che/- 
ter, for the court can ſend down the record by mittimus. 2 
Lord Raym. 1418. The penue ſhall not be changed into a 
ounty palatine. Stra. 807, Barnes 341, 478, 481, 488. 
If a barriſter lays the venue in Middleſex, it ſhall not be 
changed. Str. 822. Lord Raym. 1556, 1 Wil. 159. 
The zenue may be changed from London to Middleſex on mo- 
tion. Stra. 857. Barnes 487. As the defendant muſt 
move to change the venue before plea pleaded, io plaintiff 
muſt move to diſcharge the rule before plea, or replication. 
Sed. qu. as to plea. Stra. 858. If an action is brought in 
the county of a town, for a duty claimed by the corpora- 
tion, the 2exue may be changed into a neighbouring county. 
14, The court will not change the venue in debt. Str. 
878. The court will not change the venue, but into the 
| county where the cauſe of action is ſworn to ariſe ; nor then, 
onleis.it is a; place where the judges go, T. 8 G. 2 B. R. H. 
135+ The wwe may be changed in a qui tam ies of 
5 5 edt, 
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debt. M. 9 G. 2 B. R. H. 163. It cannot be changed if 
it will delay trial, as to Mf moreland, where the judges do 
not go in Lent afſizes, nor to an adjoining - county, without 
notice and conſent. H. 9 G. 2. B. R. H. 210. H. 16 
G. 2. Str. 1180. Barnes 490. Plaintiff cannot regularly 
move to change the venue, but he may do it in effect, by 
moving to amend, and ſtriking out the name of the county, 
and inſerting the other. Str. 1162. 1 Wilſ. 173. And he 
may do this after defendant has changed the venue, on the 
common affidavit. Str. 1202, If the court refuſes to change 
venue becauſe it would occafion delay, they will not change 
it to a third county without conſent. Str. 1216. When 
the cauſe of action ariſes in a Welch county, the venue can- 
not be changed from one county in England to another, 
though the next adjacent Angliſß county to the Velch one, 
without conſent. Str. 1258. 1 Viſe138. Yet it may 
be changed from an Engliſb to a Welch county. Sir. 1270. 
Sed. qu. 1 Wilſ. 221. The court will not diſcharge à rule 
obtained on the eommon affidavit, to change the venue, on 
an affidavit of the plaintiff that his witneſſes live in Scotland, 
and will come to Carliſie, but not to London. 1 Wilſ. 162. 
The venue cannot be changed; but into a county where the 
whole cauſe of action aroſe. 1 Wilſ. 178. It may be 
changed on the common affidavit, after a judge's order for 
time to plead, on taking ſhort notice. 1 Wilſ. 245. C. B. 
would not formerly change venue, after time to plead, or 
even after a ſummons for it, though diſcharged; but would 
after order for imparlance. Barnes 478, 481, 485, 486, 
487. But they will now by rule Mic. 16. G. 2. It on or- 
der for time defendant has conſented to take notice of trial 
in the original county, the venue ſhall not be changed. 
Barnes 493. To have venue changed from a city or county in 
itſelf, in an action where the mayor, c. are plaintiffs, there 
muſt be an affidavit that the ſheriff is an officer of the 
corporation. 1 Wilſ. 298. If a new trial is granted be- 
cauſe the verdict was againſt the weight of evidence, and the 
damages exceſſive, and there is proof of general prejudice 
in a city againſt defendant, the court will change the venue. 
T. 4 G. 3. 3 B. M. 1564. Affidavit to change venue muſt 
be poſitive; it muſt ſay the cauſe of action; c. and not 
te the promiſes.” c. Barnes 4%, 478. That the words 
in the declaration, c. bad, the words muſt be mentioned. 
Barnet 480. Affidavit of one defendant ſufficient," "'Barnes 
482. Venue cannot be changed from London to à city or 
county in itſelf; nor where cauſt of action aroſe in fuck 
* | city, 
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city, can it be changed to the county at large. Barnes 477, 
482, 489. Not from | Yorkſbire to York city, Barnes 489. 
It may be changed from a county at large to Lenden. Barnes 
481. It may be changed after time to perfect bail. Barnes 
483. On changing venue againſt attorney, coſts of a new 
bill are not paid. Barnes. 485, 486. Venue is not to be 
changed in action on promiſſory note, or bill of exchange, or 
in /candalum magnatum. . Barnes 480, 482, 483, 485, 487, 
491, 492. Nor in action of covenant on deed, for non- 
payment of rent. Barnet 491. It may in deceit. by war- 
rant ing an unſound horſe, and in all tranſitory actions, ex- 
cept taſes of privilege, ſpecialty, promiſſory note, or bill of 
exchange. Barner 491. The court will change it without 
affidavit, if it appears on the declaration, that the cauſe of 
action aròſe elſc where, as action on the cuſtom. of a bo- 
rough, Barnes 492. Putting in plea after rule to ſhew 
cauſe, is not a waiver. Barnes 492. It may be changed in 
action againſt late ſheriff, though his ynder-ſheriff is till 
under-ſheriff, but the jury proceſs ſhall be directed to the 
coroners. Barnes 493. en 1:04 Bi: n to | 


ACTION UPON THE CASE. 
Ass this title is a genus, under which ſeveral ſpecies may be 
claſſed, and as an action upon the caſe is itſclf a ſpecies of 
amian, which embraces a great variety of caſes, we ſhall, 
after treating of the action itſelf generally, treat of ſome 
of the principal heads, in alphabetical order. This kind of 
jon is now become .a fort, of general remedy, of moſt 
extenſive uſe and practice, particularly in new caſes, and 
embraces a great variety of objects; conſequently; is well 
worthy: of the practitioner's moſt ſerious attention. 


SS * 4+ | = . 


. ken it hes, 
1 . 125 | | f 


* n action upon the caſe is founded upon a wrong, not 
founded in a treſpaſs, vi et armis, or if it is, yet in ſome, 
caſes theuplaintiff may waive the treſpaſs, and declare in 
caſes: as for inſtance, where the defendant hath taken the 
plaintiff s goods, toit h farce, and converted them to his own 
uſe, the plaintiff way waive the treſpaſs vi et armit, and de- 
clare in trover; Which is an action upon the caſe, and which 
is fue quently more eligible to the plaintiff; as in roter, the 
defendant cannot juſtify, but muſt rely on the general iſ- 
ſue, whereby the intricacy and expence of ſpecial pleading 
is 


* . 
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is avoided. Comyns, in his Digeſt (1 V. 1 39.) ſays, the ac - 
tion concludes, contra pacem, which is a miſtake, for actions 
contra pacem, are of the ſpecies of actions vi et armis. But 
in juſtice to this author I muſt ſay, I never read a work, 
with ſo few imperfections. 

An action upon the caſe is not brought upon a writ form- 
ed in the regiſter, but the writ varies upon the variety of 
the caſe. 8 Co. 48. a. Yet, it is an action allowed, and 
contained in the regiſter. 4 Co. 94. 6. In all cafes where 
a man has a temporal loſs, or damage, by the wrong of an- 
other, he may have an action upon the caſe to be repaired 
in damages. As, if A. hath a colliery and B. ſtops up an 
highway near it, whereby A. is prevented from paſſing and 
re-paſſing, with his carriages, &c. to and from his colliery, 
an action upon the caſe lies; for he ought to be remedied 
in particular, though it was a highway for all. If the pa- 
riſhioners of B. ought to pals a ferry toll-free, every pa- 
rithioner may have an action againſt the owner of the ferry, 
to aſſert that right, where he hath a particular loſs. So, if 
a pariſhioner be excluded the veſtry, he ſhall have an action 
upon the caſe, if he ſhews a right to be in the place where 
the veſtry aſſembled. So, if the wrong of. another is not 
directly dope by a man, but is the conſequence of a lawful act 
by him, the perſon injured ought to have an action upon the 
caſe, and not treſpaſs vi et.armis. Vide 1 Com. Dig. 1 39, 40. 

When an act is not immediately, but only in conſequence, 
* injurious to the plaintiff, ce is the proper remedy; when 
the act is immediately injurious to plaintiff, zreſpaſs. 2 Burr. 
1113. 3 Burr. 1556. If A. brings rude perſons into a 
vintner's houſe, and procures them and the mob to cry 
&« a bawdy-houſe,” by which the mob throw ſtones and 
break the windows, action upon the caſe lies, for it makes 
the vintner liable to a proſecution for a diſorderly houſe z as 
this would be evidence of it. Fort. 211. It lies againſt 
an officer for ſeiſing goods without a probable cauſe. Bunb. 
80. For fees due to the uſher of the black rod. Stra. 745. 
In caſe of a ſimple depeſtum without reward, the law raiſes 
a promile not groſsly to neglect or abuſe the depoſit, and if 
it is done, action on the caſe lies. Stra. 1099. Quantum 
meruit lies, if defendant's wife hires a lodging, and, rent 
being in arrear, defendant promiſes to pay it. B. R. H. 
282. For this is prima facie evidence, that the hiring was 
originally with his conient. This action lies for damage 
done to the plaintiff's colliery, by ſomething which defen- 
dant hath done in his own colliery, within his own ſoil, 

| though 
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though ſeveral other collieries lie between them: and tref- 
pals gi et armis will not lie; for the damage is not immedi- 
ate, but conſequential. 2 Burr. 1113. 


I. When it does not lie. 
1. I ben there is not any temporal Damage. 


An action upon the caſe does not lie, when there is not 
any temporal damage; as, againſt a woman, who pretends. 
ſhe is fiogle, and inveigles a man into marriage, whereby he 
was diſturbed in conſcience. 1 Lev. 247. Vid. Ent. 13. 
Fide 1 Sid. 375. Nor does it lie for retuſing to adminiſter 
the ſacrament. Semb. 1 Sid. 34. This muſt, I conceive be, 
where the party does not receive any temporal damage. If 
he wanted to qualify for an office of profit, which he could 
not execute until he had taken the ſacrament, and he was 
not under any impediment, as to taking the ſacrament, I 
think an action upon the caſe would lie. 

An action upon the cafe does not lie for not reading di- 
vine ſervice to a lord of a manor, and his tenants of his ma- 
nor. 5 Co. 73. 4. Nor for a legacy; for it is only due by 
the ſpiritual law. Roy. 24. 1 Sid. 46. 


2 a When tered is not any particular Damage. 


An action upon the cafe does not lie when there is no 
particular damage to any one, but it is common to many; 
as, for not reading divine ſervice to the tenants of a man's 
_— ; for if one may, all may have an action. 5 Co. 73. 

This is to avoid a multiplicity: of ſuits, which * * 
—— 

So, an action upon the caſe does not lie for a common 
nuiſance, without a particular damage. Fide adtion upon the 
caſe for a nuifance, Div. III. It does not lie by an inhabi- 
tant of B. for not keeping a common ferry, in which - all 
the inhabitants by cuſtom ought to paſs toll-free ; for every 
one has the ſame cauſe for an action. Hh ante Du I. 
In ſuch caſes the remedy is by indictment. 

An action upon the caſe does not lie, here the particular 8 
damage is not ſpecially alledged. As, if there be an action 
upon the caſe for ſtopping up an highway, whereby buyers 
could not come to the plaintiff's coal- pit; for he ought to 
ſay, that buyers were coming but were hindered. 1 Com. 
Jig. 140. He cites 1. Sal. 16. Caurt divided, But as Co- 


myns 
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myns ſtates it, in the form in which I have given it, I con- 
ceive his own opinion was, that the hindrance ought to have 
been alledged. | : N 

An action upon the caſe does not lie againſt a ſheriff, for 


not ſeiſing the goods of the party, after a capias utlagatum 
delivered to him; for that goes to the King's loſs. Vide 1 


Com. Dig. 140, 1. 
3. For an Act not prohibited by Law. 


It does not lie for an act not prohibited by law, though 
it be to the damage of the party: As, if a leſſee at will by 
negligence burn his houſe, an action upon the caſe does not 
lie; or the law does not puniſh him for permiſſive waſte, 
5 Co. 13, b. Cro. El. 777, 784. 4 Mod. 12. Vide action 
upon the caſe for M. ufeaſe nce, Div. I No. 6. For Negligence, 
Div. I No. 6. and vide the ſtat. 6 Ann. c. 31. | 

If a man erect a dove-cote, or coney-borough in his own 
land, though the doves or conies hurt the neighbours. If 
a man ſhut the doors of his houſe againſt the ſheriff, who 
comes to levy execution upon the goods of another, which 
are in his houſe. If a man give correction to the ſon and 
heir apparent of B. who was his, apprentice, whereby he 
becomes lame, and is diſparaged in his marriage, B. cannot 
have an action upon the caſe. I ſcarce need obſerve that 
the correction muſt be moderate, and not exceeding, in pro- 
portion, the offence. 

90 if a man enter a caveat, whereby any one intitled by 
the King's patent is put to a charge in obtaining adminiſtra» 
tion, Vide 1 Com. Dig. 141. e 

It does not lie againſt an officer, for reducing a ſerjeant 
to be a common ſoldier, out of the King's dominions in 
time of war. Barwis v. Keppel, Eſq; 2 Wilſ. 314. The 
ground of the adjudication in this caſe was, that by the act 
of parliament, to puniſh mutiny and deſertion, the King's 
power to make articles of war, is confined to his own domi- 
nions; when his army is out of his dominions, he acts by 
virtue of his prerogative, and without the ſtatute, or arti- 
cles of war; therefore the plaintiff's counſel, could not 
argue upon them, for they were both to be laid out of the 
caſe, and flagrante bello, the common law has never inter- 
fered with the army. Inter arma filent leges; and the court 

thought they had no juriſdiction in this caſe. This was in 
C. B. upon ſolemn argument, on a caſe reſerved at niſi pri- 
u, for the opinion of the court. 
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Tf A. and B. fign an agreement without ſtamps, “ that A. 
ſets and lets to B. and partners, 10 raiſe lead ore in a plat of 
ground, B. agrees to pay A. every ſixth pig; A. agrees to 
let ſaid partnerſhip have the ſaid ground during all his term, 
and A. is to carry one-cighth part of the bargain.” And 
in this B. works and gets ore, and C. a ſtranger works 
and gets ore, caſe lies not for B. againſt C. it muſt be treſ- 
paſs. 3 Burr. 1556. In this caſe all the partners were 
plaintiffs, and properly ſo. But the reaſon of their failing 
in the action was, they were in actual paſſeſſion, as they had 
worked for, and got ore, and the injury was immediate, not 


conſequential. Was ſuch an action now to be brought, per- 


haps tufficient poſſcſſion might be ſhewn, without-producing 
the writing. But, if it ſhould be material, to give the zitle 
in evidence, to maintain the plaintiffs poſſeſſion, as to that 
part, and to aſcertain the extent of it, the agreement muſt 


be ſtamp'd, or it cannot be given in evidence. Vide flat. 23 


Geo. 3. c. 58. 


I. Where the Damage happens by Default of the © 
5 Plaintiff. 


An action upon the caſe does not lie, where the damage 
happens by the negligence, or default of the plaintiff him- 
felf. As it the plaintiff agrees with the defendant to carry 
timber to D. to be laid in ſuch a place as the defendant 
ſhould appoint; an action upon the caſe does not lie, for 
not appointing a place, whereby the plaintiff's. horſes are 
ipoiled. 2. Lev. 196. 1 Vent. 310. 


5. For an AA of another Nature. 


An action upon the cafe does not lie for a wrong, which 
is a felony ; as, if a man kill the ſervant of another, an 
action upon the caſe does not lie by the maſter per quod ſer- 
vitrum amiſit. Or, for the battery of his wife, by reaſon of 
which ſhe languiſhed for fix months, and then died. So, it 
does not lie againſt a huſband and wife, for that the wife 
affirmed herſelf to be fole, and married the plaintiff. Vide 


1 Com. Dig. 141. | 
6. For a bare Treſpaſs. 


An action upon the caſe does not lie for a mere treſpaſs ; 


as, for pulling down a wall, and taking off the tiles from 
an 
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1 houſe, unleſs it be alledged, that the timber was thereby 
otted. Semb. 1 Rol. Ab. 104. J. 5. 

So, if a miller take toll of one, who is toll-free ; an action 

upon the caſe does not lie, but treſpaſs. So, if a man take 
his corn; or, if a miller take more for toll than he ought. 
But in either of thoſe caſes, I conceive, he may maintain 
trodber. 
80, if a man enter my land, and doth a nuiſance, action 
upon the caſe will not lie. But, if he doth any thing upon 
his own land, which becomes a nuifance to mine, caſe will 
lie. As, when he ſtopg a water-courfe on his own land, 
which thereby overflows mine. Vide 1 Com. Dig. 141. 


7. For Perjury. 


So, caſe does not lie for the perjury of a witneſs, where- 
by the plaintiff recovers leſs damages than he was juſtly in- 
titled to, in an action of rover, or any other action. Cro. 


El. 520. Ow. 158. Vide 2 And. 47. Vide poſt. No. 8. 
8. When another Remedy is given. 


Caſe does not lie when the law hath provided ano- 
ther remedy. In chancery; as, if feoffees to an uſe at com- 
mon law refuſe to make a feoffment, join voucher, Sc. an 
action upon the caſe does not lie, for they ſhall be compelled 
in chancery. If the lord of a manor refuſe to hold a court, 
or to admit upon a ſurrender. Vide action upon the caſe for 
negligence, Div. I. No. 2. So, if a tenant of a manor re- 
fuſe to take a ſurrender according to the cuſtom. 

Or, in parliament; as, for a falſe return of one elected 
a burgeſs for parliament; for that is cognizable in parlia- 
ment; unleſs it be upon the fatute 23 H. 6. c. 15. FVide 
foft. Action upon the caſe for a Deceit, Div. J. No. 6. For 
Migsfeaſance, Div. I. No. 1. For Negligence, Div. 1, No. 2. 
R. where the action was before the determination of the 
election in parliament. Lut. 89. So, for a double return 
made malitioſe, an action upon the caſe does not lie, by the 
common law. So, after a determination in parliament, the 
party againſt whom it was determined, cannot have an ac- 
tion upon the caſe, for a falſe return againſt the officer, who 
returned another elected. Lut. 89. 55 when a remedy is 
provided by ſtatute; as, if a ſtatute prohibits the importa- 
tion of cards without licence, (9c. an action upon the caſe 


does not lie, by any who hath the King's licence, againſt the 
impor- 
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importer, for a damage to the perſon licenced. So, an ac- 
tion upon the caſe does not he for perjury, whereby the ver- 
dict paſſed againſt him; for he ought to ſuc upon the far. 5. 
Eliz. c. 9, vide ante, No. 7. Nor, for a falſe oath in chan- 
cery, or in an affidavit, &c. But the party is indictable ei- 
ther upon the ſtatute of the 5th of Eliz. c. g. or at the com- 
mon law. (Vide 1 Com. Dig. 142.) And here I ſhould cau- 
tion the practitioner to obſerve, that the quarter ſeſſions of the 
peace hath not any juriſdiction as to perjury at the common 
law, though it hath in caſe of an indiftment founded upon 
the ſtatute, and which juriſdiction is given by that ſtatute. I 
have lately known ſeveral miſtakes, where indiftments for 
perjury at the common law have been found at the ſeſſions, 
whereon nothing could be done; for the ſeſſions cannot try, 
and they cannot be removed into B. R. &c. to be tried, be- 
cauſe the ſeſſions had not juriſdiction to receive ſuch bills, 
and ſend them to the grand jury. I ſhould alſo notice, that 
indictments on the fat. are ſeldom uſed, as the utmoſt pun- 
iſhment the court can inflict, is limited by the ſtatute to a 
penalty of 200. fix mont hs impriſonment, and perpetual in- 
famy. And there is not any ſubſequent far. which bath en- 
creaſed the puniſhment, upon an indictment founded upon 
the fat. of the 5th of Eliz. c. g. 


III. Proceeding in an Action upon the Caſe. 
1. The Original. 


By the fat. 19 H. J. c. g. the like proceſs ſhall be in ac- 
tions upon the caſe in B. R. and C. B. as in treſpaſs, or 
debt. And therefore the proceſs ſhall be attachment, diſ- 
treſs, capiat, and fo on to outlawry. If an action upon the 
caſe be commenced in B. R. by original, the defendant may 
be outlawed. | | 


2. The Declaration. 


In an action upon the caſe, the original contains the whole 
caſe. And the courſe was to recite the original in the decla- 
ration. But now in B. R. and C. B. by rule of court, the 
declaration need not repeat the original writ, but ſhall only 
fay A. late of, &c. war attached to anſwer B. in a plea 2 treſ- 
paſs on the caſe. And this is now the conſtant courſe, and 
therefore was the original to be recited, T think the court, on 

| motion, 
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motion, would order it to be expunged from the declaration 


as totally uſeleſs, and only tending to create expence, and 
would probably make the plaintiff's attorney pay the coſts of 
the application. | 

If the-writ (in the preceding ſhort form) be recited to be 
in a plea of treſpaſs, and the declaration be treſpaſs upon the 
caſe, it is good; for, in a plea f treſpaſs, extends to treſpals 
upon the caſe, as well as treſpals. 


3. I ben the Declaration omits vi et armis. 


No declaration in caſe, ought to ſtate a fact to be done 
with force and arms. And therefore in an action upon the 
caſe for negligence, or non-feaſance, if the declaration be 
with force and arms, it will be bad. 9 Co. 50. 6. 8o in an 
action upon the caſe, for the defendant's ſtopping a water- 
courſe in his own land, which ought to run through the 
plaintiff's. Or, for erecting a gate, whereby the plaintiff 
was hindered in his way to his cloſe. So, in an action upon 
the caſe for the diſturbance of a liberty: As, for diſturbing 
one in his feat in a church. 

But, an action upon the caſe for a misfeaſance, which is 
the cauſe, but not the very point of the action, may be al- 
ledged with force and arms : As, in an action for a diſturb- 
ance to hold a court, whereby he loſt his fees, the diſturb- 
ance may be alledged with force and arms. 9 Co. 50 ö. 80, 
in an action upon the caſe for a reſo the reſcous may be al- 
ledged with force and arms. 
whereby they were loſt, or injured, &c. So for diſturbing 
the plaintiff in the profits of a fair. So for diſturbing him 
in his way per quod, Sc. Vide 1 Com. Dig. 143. 


4. ben the Declaration omits contra pacem. 


A declaration in an action upon the caſe for negligence, or 
non-tcaſance, ſhall not ſay againſ? the peace. g Co. 50.b. But, 
it is ſaid, an action on the caſe, is founded upon a wrong, and 
may conclude, againſt the peace. F. N. B. 92. E. Vaug. 101. 
And therefore, where it may ſay with force and arms, it may, 
conclude again/? the peace. 1 Com. Dig. 143. But, the gene- 
ral concluſion of declarations in caſe now are, if by original, 


wherefore the ſaid A. ſaith be is injured and hath ſuſtained da- 


mage to the value of, fc. and therefore he brings his ſuit, &c. 
If 


o, for chaſing his cattle, 


d by parol. So, for a fing due to the grantee of the 
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If by bill, To the ſaid A. his damage of, Ge. and therefore he 
brings his ſuit, &c. As to the alledging a diſturbance, &c, 
to be done with force, per quod, Wc. it's not improper, 
though in caſe, for it is only ſtating the mode of doing the 
act, from which act, an injury reſults to the * as con- 


ſequential of that act. 


ACTION UPON THE CASE UPON 
| ASSUMPSIT. 


J. When an Aſſumpfi lies. 
1. Upon an implied Promiſc. 


An afſumpſit lies upon every executory promiſe not per- 

formed, made upon a good conſideration. Though the pro- 
mife be not made by expreſs words. As, upon every con- 
tract executory, each party ſhall have an aſſumpſit againſt the 
other, who does not perform his part of the contract, and 
ſhall recover the whole demand, befides his ſpecial loſs, in 
damages. So, for money due upon an account. If a man 
receives money or goods to my uſe. An ſumpſit lies for 
the non-performance of an award where the ſubmiſſion 


King pro licentid concordandi. Or, for a fine aſſeſſed for 
admittance to a copyhold. But as Lord Ch. J. Holt (a very 
able lawyer) was of a contrary opinion, I ſhall refer to the 
Caſes. They are 2 Vent. 175. where three judges were of 
opinion the action would lie, againſt Holt, 3 Lev. 261. Show. 
35. 3 Mad. 240. Carth. g1. alſo vide as to action of debt, 1 
Sid. 58. 2 Mod. 230, 232. Lut. 597. Cliff. 244. Vide But. 
276. 
If the fine is reaſonable, or no more than the ancient and 
uſual fine, the lord may, after demand, and poſitive refuſal 
to pay, ſeize the copyhold as forfeited, That will compel 
ayment. If the tenant after ſeiſure tenders the fine, and 
all coſts, and the lord refuſes to reſtore, equity will give re- 
lief, as I conceive. Vide 2 Vern. 664. 

Aſumpfit lies for the duty of ſcavage due by the cuſtom of 
London. So, for a penalty forfeited by a bye- law; for, 
when a man becomes a member of a corporate body, the 
law implics, a promiſe, that he will conform to and comply 


with all its lawful ordinances. It lies for fees due to the 
| ; plaintiff 
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plaintiff upon knighthood of the defendant. So, by the in- 
ſurer of a ſhip, for the premium for which he inſured. So, 
if a man receive the profits of an office upon pretence of title, 
an indebitatus aſſumpfit lies by him, who bath the right to 
them, as for money received to his uſe. So, in every caſe 
where an account would lie. A fortiori, where there is an 
expreſs promiſe to render an account. 

An indebitatus aſſumgſit lies againſt a father, for medicines 
provided and delivered for his daughter, Ray. 67. i. e. if at 
his requeſt, or ſhe is unmarried, and continues part of his 
family, when he is bound in juſtice to provide what is neceſ- 
ſary for her. 

It lies for money promiſed on the marriage of a relation. 
Vide 1 Vent.311. Cro. El. 63, 4. and vide the flat. 29 Car. : 
c. 3. $ 4. which requires the promiſe to be in writing. 

Ie hs for meat and drink, for a baſtard child, per Pemb. 
2 Sho. 184. | | 

Or a — of charity. Semb. 2 Show. 184. i. e. upon a 
ſpecial promiſe, but then qu. if it would not be within the 
ſtat. of frauds, &c. as a collateral promiſe ? 

So an indebitatus afſumpfit lies for money lent, or goods 
ſold, at defendant's requeſt to a ſtranger. But in the caſe 
of money lent, the declaration myſt ſtate the money to be 
lent to the defendant, for money lent to the ſtranger, at A's. 
requeſt is bad, 1 Salk. 23. So, as to goods ſold and deli- 
vered, I conceive the declaration ſhould ſtate the goods to 
be ſold to the defendant ; and at his requeſt delivered to the 
ſtranger. I ſcarce know a ſuhject in the law, whereon a 
greater number of queſtions have ariſen, than upon this, 
vis. Whether the debt is the debt of the defendant, or the 
debt of another? And whether it comes within the flat. of 
frauds and perjuries, 29 Gar. 2. c. 3 f. 4. which requires a 
promiſe to pay the debt of another, to be in writing. And 
ſuppoſe the promiſe is in writing, yet it may be what the 
law calls nudum pactum and therefore void at the common 
law, and not made goed by the ſtatute : as, ſuppoſe after a 
debt is due from a third perſon, I promiſe in writing, with- 
out any conſideration, to pay the debt, this is nudum pactum, 
as no benefit reſults to me, nor any detriment to the plain- 
tiff. Of this, however, we ſhall treat more at large, when 
we come to treat under the next general head, of what will 
be a good conſideration?ꝛũü FS, | 

At common law an gm did not lie for rent in arrear, 
the law not implying any promiſe, during, or after the term; 

as it ſavoured of the reality. 8 Ab. 71. 25. 30 vide poſt 
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Div. III. But, now by the fat. 11 Geo. 2. c. 19. ſec. 14. 
Where the demiſe is not by deed, the rent may be recovered 
in an action upon the caſe, viz. aſſumpſit for uſe and occu- 

tion. And that where the tenant has commenced a quar- 
ter, or half year, and quitted long before the expiration of 
the time; the plaintiff ſhall recover for the whole time the 
tenant ought to have occupied, in ſuch action, for uſe and 
occupation, ſuppofing the landlord does not accept the pol- 
{cflion, until the time expires. 

Where debt does not lie, indebitatus aſſumpſit does not lie; 
as upon a wager, or mutual promiſe. 1 Salk. 23. Or, a 
promiſe upon a conſideration to pay the debt due from ano- 
ther, per Holt, 6 Mod. 129. But, in theſe caſes, where the 
promiſe is legal and binding, a ſpecial aſſumpſit will lie, though 
an #ndebitatus aſſumpſit will not. 

In every caſc where a man is accountable to another, an 
indebitatus aſſumpſit lies againſt him for money received to his 
uſe : As, it A. receives the rents of B's lands, upon pretence 
of title. So, if he receives money to account for, or to 
merchandize, an indebitatus aſſumpſit lies. So, if A. ſells an 
horſe to B. and agree, that if he diſlikes, and re-delivers the 
horſe to C. he ſhould repay the money, otherwiſe A. himſelf 
would; upon re- delivery of the horſe to C. an aſſumpſit lies 
by B. againſt A. for money received to his uſe. 3 Lev. 364. 
But, in fuch caſe, I conceive B. muſt prove a demand on C. 
of the money and refuſal. The declaration may ſtate the 
ſpecial aſump/it, as well as the common count, for money 
| had and received, and the plaintiff at the trial, give evi- 
dence on either count, at his election; the latter will be the 
moſt eligible, if the ſpecial count ſhould not ſtate the facts ac - 
curately. 27 55 . | e 
- So, in every caſe, where a man pays money to another by 
miſtake, an action lies for money received to his uſe. Or 
by the deceit of another; as, if A. pay money upon a policy 
of inſurance, in which he was bound when the ſhip was be- 
lieved to be loſt, but was not; or for the premium, when 
there were no goods in the ſhip. If the policy be in the 
name of a ſtranger, yet he ſhall have the action though it be 
the money of the ceſtui gue truſt; for it is paid in his name. 
Though by matter ex po/! facto, the payment be void. As to 
the three laſt caſes. Fide Show. 157. 

So, if A. receive money by authority from an adminiſtra- 
tor, and pay it to him, and afterwards a will is found, and 
the adminiſtration repealed, an aſſumpſit lies againſt A. by 
the executor, for money received to his uſe; for the autho- 

rity 


BEI 


rity being void, a debt ariſes to him who hath the right : per 
T;evor. 1 Salk. 27. It is my duty to ſtate what the law is, 
but it is equally my duty to put the practitioner on his guard, 
not to purſue any meaſure, that may bring upon him a re- 
fletion. Though this is law, yet it is the /ummum jus, and 
where a plaintiff can obtain equal juſtice, without recourſe 
to the ſummum jus, every fair practitioner will purſue the 
means, Therefore, if he, who was the adminiſtrator is re- 
ſponſible, he ought, in juſtice, to be ſued ; this will avoid 
circuity of action, and much unneceſſary expence to the par- 
tics. | 
A woman ſhall have aſump/it againſt a man who marries 
her, having a former wite alive, for the profits of her eſtate, 
as for money received to her uſe ; but if he who pays, be 
particeps criminis, he (hall not have an aſſumpft for money 
received to his uſe. As, if A. bound in a bond upon an uſu- 
rious contract, pay part of the money, he ſhall not have an 
aſſumpſit for it. If A. pay money to B. to bribe officers, 
which is paid accordingly, he ſhall not have an umpſit a- 
gainſt B. Vide 1 Com. Dig. 143-5. 
If a man in poſſeſfion of an office, which is within the ſtat. 

5 and 6 Ed. 6 c. 16. againſt the ſale of offices, agrees with 
another, to aſſign in conſideration of a certain ſum, which 
the latter promiſes to pay to the former, on his, (the pro- 
miſſer's) admiſſion into the office the former cannot main- 
tain indebitatus aſſumpſit, or indeed any action againſt the 
latter for the money. This was determined in a cauſe ſome 
years ſince, tried before lord Mans/ield, wherein I was con- 
cerned, the name of which I have forgot. | 

An aſſumpſit lies if A. pay money to B. on a promiſe to 
transfer ſtock at a future day, which is not done. Stra. 
406. I ſcarce need mention, that this muſt be on a fair & 
bona fide tranſaction, which docs not come within the act 
made to prevent ſtock-jobbing, i. e. where there is not any 
intention in the parties to ſell, or buy ſtock, but qerely to 
pay the difference in price at the day. Fide Index to the 
ſtatutes, title vg or . 3 

Aſſumpſfit lies, if A. pays money to B. on a contract for 

old ſtock, and B. delivers him additional ſtock. Stra. 
407 FN 1 2 | 
If the clerk of a company pays over the money received 
to the company, but does not enter it in the book, action 
does not lie againſt him; if he had not paid it over, it lies 
. againſt him, or againſt the 1 Stra. 480. bo 


[ $2 ] 


Tf a tradeſman pays once, for goods delivered to a water 
man on traſt, he will be liable afterwards, though he ſend 
the money by him to pay for them. Stra. 506. 

The repairer of a ſhip has his election againſt the maſter 
who employed him, or the owners ; but if he undertakes it 
on a ſpecial promiſe of either, the other is diſcharged. Stra. 
816. | 
Where money is extorted by dureſs of goods; as if a man 
will not deliver goods pawned to him, without more money 
than the legal intereſt; and this, though plaintiff tendered 
more than legal intereſt, Stra. 915. 

For money given to be laid out in bribes, though laid out 
accordingly. Stra. 22. contra. 

On a policy of affurance, though there is a clauſe, that 
any diſpute ſhall be referred to arbitrators. 1 Wil. 129. 

For petty cuſtoms ; for they may be granted, and fo plain- 
rift may preſcribe for them. 2 Wi. gs. 

Aſſumpſit for money lent to a third perſon, at the requeſt 
of defendant, lies not; and if on general iſſue to this among 
other counts, there is a general verdict, and damages on all, 

judgment ſhall be arreſted. 2 Wil/. 141. 

Afumpſit lies in many caſes, where debt lies, and in ma- 

ny where debt doth not lie. P. 33 G. 2. 2 B. M. 1005. 

It lies where defendant is under an obligation from natu- 
ral juſtice to refund; for the law implics a debt, and gives 
this action, guaſs ex cyntractu. Ibid. 

It lies for money recovered by judgment of a court having 
Juriſdiction, not on a ground that the judgment is wrong, 
(for till ſet aſide, or reverſed, it is conclufive as to the ſub- 
ject matter of it,) but becauſe defendant ought not in juſtice 

to keep the money, for a reaſon, of whieh plaintiff could 

not avail himſelf, againſt that judgment. bid. 
A. makes notes to B. who indorſes them to C. that he may 

recover of A. C. ſigning agreement that B. ſhould not be li- 
able to pay, nor ſuffer for ſuch indorſement. C. ſues B. in 
court of conſcience, who refuſe to admit of this agreement as 
a defence, thinking they have not power to judge of it, and 
decree B. to pay C. which he does; aſſumpſit lies for mo- 
ney had and received to his uſe. Bid. 
This kind of action lies only for money which ex æquo et 
Bons defendant ought to return; as for money paid by miſ- 
take, or on a conſideration which happens to fail; for mo—-—ꝛ 
ney got through impoſition (expreſs or implied) or extortion, 
or oppreſſion, or undue advantage taken of plaintiff's fitua- 
tion : but not for money paid by plaintiff, and claimed of 
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him as payable in point of honour and honeſty, though not 
recoverable by law, as a debt barred by the ſtatute of limita- 


tions, or contracted during infancy, or to the extent of prin- 
cipal and legal intereſt on an uſurious contract, or for money 
fairly loſt at play; for in ſuch caſes defendant may in 
conſcience retain, though by law barred of recovering. 
Bid. 

If a man pays a forged bill of exchange drawn on him, to 
an indorſee who has acted bona fide, he cannot recover. M. 
3 G. 3. 3 B. M. 1354. 


2. Upon à Bill of Exchange, and Promiſſory Note. 


If a merchant direct a bill of exchange to another mer- 
chant, payable to A. or order, and the other accepts it; by 
the law-merchant a promiſe is implied in the acceptor to pay 
it. And an aſſumpfit, lies for every indorſee, to whom the 
bill is aſſigned. So, every indorſer, who aſſigus ſuch bill, 
is liable to an aſſumgſit, by any ſubſequent indorſee. And, 
if the merchant, to whom a bill is directed, refuſe to accept 
it, the director or drawer is liable to every indorſee, If the 
merchant to whom a bill is directed, refuſes acceptance, 
whereupon a ſtranger accepts it for the honour of the drawer, 
he is liable. If a man, not a merchant, draw a bill of ex- 
change, he is liable according to the uſage among mer- 
chants. If the indorſer pays the indorſee, the acceptor is af- 
terwards liable to him. | 

If a bill is payable to A, for the uſe of B. who indorſes it; 
an aſſumpſit lies by the indorſee, though A. hath paid it up- 
on an extent, at the ſuit of the king, againſt B. for A. was 
the viſible owner. | | 

With reſpect to indorſees of promiſſory notes, the com- 
mon law was otherwiſe: but now, by the fat. 3 & 4 Ann. 
c. g. all notes made by any perſon, or by the ſervant or agent 
of any one, uſually intruſted to fign notes for his maſter, 
whereby promiſe ſhall be to pay any ſum to any ather or or- 
der, ſhall be payable, aſſignable, and indorfible over, as in- 
land bills of exchange; and the perſon to whom the note is 
payable, or indorſed or affigned, may maintain an action for 
the money againſt him who, or whoſe ſervant or agent, figned 
it ; or againſt any of the indorſers, as in caſe of inland bills 
of exchange. By the ſame ſtatute, notes given payable to 
any perſon or bearer, ſhall be conſtrued to be due to fuch 
perſon, to whom the ſame are made payable ; and the per- 
fon, to whom they are made payable, may maintain Kis ac- 
tion, as he might in caſe of inland bills of exchange, agaipſt 

| the 
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the perſon, who or whoſe ſervant or agent, ſigned the 
ſame. 

If a bill of a by A. to B. or order, be indorſed only 
for part, the indorſee ſhall not have an aſſumpſit for this part, 
without ſhewing the reſidue ſatisfied. 1 Sik. 656. Upon a 
bill of exchange the plaintiff muſt declare upon the cu/zom. 
But if the action be by the drawee, againſt the drawer, and 
the declaration contains a count for money had and received, 
the bill will be evidence to ſupport that count. And it's pro- 
per always to introduce ſuch a count, as a miſtake may be 
made in the ſpecial count, in ſtating the bill. 

Tf the plaintiff alledge that the defendant made his bill of 
exchange, ſubſcribed with his own proper hand, though he 
does not ſay according to the cuſtom of merchants, it will 
be ſufficient. If the plaintiff alledge payment for the honour 
of the drawer, without ſaying to whom, it will be good after 
verdict. Debt will not lie againſt an acceptor, but againſt 
the drawer himſelf, debt will lie, or an indebitatus aſſumpſit. 
Vide 1 Com. Dig. 145-7. 

A bill of exchange is not good, if not ſaid to be for v:/ue 
received. 2 Stra. 1212. Vide 4 Vin. Ab. Tit. Bills of Exchange 
( 4. A 20. fe. 241. the caſe of Pearce and Wheatly, at the ſit- 
tings in C. B. at Veſtminſter, before Ld. Cb. J. Wiiles, after 
Trinity term, 1742. 

Od a joint and ſeveral promiſſory note from A. and B. 
plaintiff may bring an action againſt both, or againſt either; 
if againſt both, it is ſaid he muſt declare that they confunc- 
tim vel diviſim promiſed to pay. Sed g 

If againſt e muſt declare gencrally that he promiſed to 
pay. Stra. 76 

Plaintiff may declare againſt the indorſer, ſecundum te no- 
rem of the indorſement. Stra. 478. 

If a promiſſory note is delivered as an eſcrow, and plain- 
tiff doth not perform the ſervice, he ſhall not recover. Stra. 
674- 

A third indorſee, if he keeps a note two or three months, 
ſhall not recover againſt the firfl indorſce. Stra. 707. So, 
perhaps, if only two days. where the parties live near each 
othec. 

If plaintiff declares that defendant A. made a promiſſory 
note for himſclf and his partner, and ſigned it, whereby he 
promiſed for himſelf and partner t6 pay, it is good within 
the ſtat. 3 & 4 Ann, though he does not ſay he ſigned it for 


himſelf and ä Ld. Raym. 1484. 
It 
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It is not neceſſary to aver that the acceptance of a bill 
of exchange was in writing, Stra. 817. Ld. Raym. 1542. 

In action againſt one of the makers of a joint, or ſeveral 
promiſſory note, the declaration muſt ſhew plaintiff's title 
to ſue one of the makers. Sra. 819. 

The acceptor ſhall not be admitted to give evidence that 
the bill is forged, Stra. 946. 

Indorſer who has owned his hand, and ſaid the note ſhould 
be paid when due, ſhall not afterwards ſet up a defence of 
forgery, by ſimilitude of hands, though by proof of actual 
forgery he may. Stra. 1051. 

One may declare on the ſtatute upon a note payable to 
plaintiff, and not to his order. T. 9 G. 2. B. R. H. 
288. 

There is no occaſion to lay any requeſt, in a declaration 
on a promiſſory note; if there was, and the requeſt was 
laid before the note was due, it would be cured if it was ſaid 
—and often afterwards. Wil. 33. 

If A. gives promiflory note, value received, payable to 
B. who indorſes it, and pays it away to C. apd B. afterwards 
takes it up, and pays C. the money for it, and after this B. 
gives the ſame note a ſecond time to C. in payment, A. the 
drawer, is ſtill liable to C. Vilſ. 46. Thoſe who are deſirous 
of knowing how bills of exchange ſhould be made, accepted 
and proteſted, may find ſufficient inſtructions in Marius. 

Vide alſo 4 Com. Ng. 197, &c. and 6 Com. Dig. 431. 

By the ſtatutes  & 16 . 3. c. 1). & 3& 4 Ann. c. 
q. every acceptance ſhall be by ſubſcription, or indorſement, 
of an inland bill, By the latter fat. a proteſt need not be 
on an inland bill, unleſs it be for value received, and for 
201. or more. And the drawer is not liable for coſts, &c. 
on non-acceptance, unleſs proteſt be made for that caufe, 
and notice given of it in fourteen days after, to him from 
whom the bill was received. (This does not mean coſts of 
ſuit.) But, an action lies upon an inland bill, fince the 
Hat. 3 &. 4 Ann. c. 9. for the original debt upon a bill, 
without a proteſt; for that is not requiſite, except for ex- 

traordinary damages, for delay of payment. 6. Med. 81. 
By the „at. 9g 10 V. 3. c. 11. the proteſt on an inland 
bill, ſhall be by a public notary, or in default, by other ſub- 
ſtantial perſon of the city, or place, before two witneſſes, 
by writing under a copy of the bill. The form may be ſcen 
in the ſtatute. By this ſtatute, it ſhall be after the expira- 
tion of three days, after an inland bill becomes due. And 
the proteſt ſhall be ſent, or notice of it given, in fourteen 
days, 
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days, to the party from whom the bill was received, who 
ſhall pay, on producing it, the principal, intereſt, and 
charges; otherwiſe he that neglects to make, and ſend ſuch 
proteſt, or give notice, ſhall be liable to all coſts, damages, 
and intereſt. And therefore, for default of a proteſt of an 
inland bill, proved at the trial, the drawer ſhall diſcount the 
damages, which he ſuſtained by ſuch default. 1 Salk. 131. 
Or he may have an action for ſuch damages. Id. And the 
plaintiff ſhall loſe his intereſt, and coſts, for want of a pro- 
teſt in due time. Id. (Obſerve this does not mean the coſts 
of ſuit.) g 

Great care ought to be taken to preſent a bill for payment, 
and to give notice to the drawer and indorſers, in due time, 
of non- payment, or the party holding the bill may make it 
his own, and loſe the money. The caſes on bills of exchange, 
and promiſſory notes, are very numerous, and the learning 
upon the ſubject, conſequently very prolix; and as Mr. 
Cunningham has publiſhed an octavo volume, principally 
upon this ſubject, I ſhall content myſelf with referring to 
him, to Com. Dig. and Marius, above referred unto. I 
ſhall only obſerve, that according to 1 Salk. 132, 3. and late 
determinations, three days ſeem a convenient time, for no- 
tice to indorſers, Qc. upon inland, or forcign bills, &c. 
but the uſage of merchants ought to govern in ſuch caſes. 


3. Upon anexpreſs Promiſe. 
Where the Words muſt be certain. 


An effumpftt lies, when a man by expreſs words aſſumes 
to do a thing. And the words muſt be certain; and there- 
fore, if a declaration omit the words, (he undertook to pay, 
&'c.) it is bad, So, if a promiſe be, to pay fo much upon 
a ſpecial confideration ; after it is performed, an indebitatus 
afſumpfit lies. If a promiſe be to do a thing not in his pow- 
er (but not morally impoſſible,) yet an aſumpfit lies: As to 
aſſign the leaſe of a ſtranger ;z for he may purchaſe it. Vide 
x Com, Dig. 147. 

So the action lies if the plaintiff pays money above 100. 
loft at play by defendant, at his requeſt. 2. Vilſ. 30g. 
So, upon a note; received of plaintiff 19/. on behalf of a 
third perſon, for which I promiſe to be accountable. 1 
Barr. 33. So, on a note; it is my requeſt, you pay 4. 
on account of B. for the workmens uſe. Hid. 


4. But 
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4. But Certainty to a common Intent is ſuf 


It is ſufficient, though there be not an abſolute certainty 
as, a promiſe to pay ſo much as he ſhould deſerve with an 


averment that he deſerved to have ſo much. So a promiſe to 
pay ſo much, though he does not ſay to whom the payment 
ſhould be made. The declaration ſtating that, in conſide- 
ration the plaintiff would do ſuch a thing, the defendant 
promiſed to pay, and averring the plaintiff had done the 
thing, the law implies the promiſe to pay, to him who per- 
formed the condition. 

It is ſufficient, if in the promiſe, it is not ſaid, at what 
time; for it ſhall be in a convenient time; and it may not 
be amiſs in the declaration to alledge, that the defendant 
hath not paid, although a convenient time hath elapſed. So, a 
promiſe to pay in manner following, viz. 0 give a bond, c. 
zs ſufficient. A promiſe to pay according to the rate of ſo 
much, is binding. So, if the declaration alledge, that 
whereas the defendant undertook, c. it is good, though 
there is not any direct affirmation. So an aſumgſit to give 
a bond of 4ol. without ſaying, in what penalty, is good; for 
it ſhall be intended double the fum. An aſſumpſit to pur- 
chaſe land at the beſt rate he can, ſhall be intended, if the 
owner is willfng. Vide 1 Com. Dig. 147. 


5. There ſhall be a reaſonable Conftrutftion. 


The words ſhall have a reaſonable conſtruction; as, if a 
man promiſe payment, without ſaying, t whom, it ſhall be 
intended, to him, from whom the conſideration comes; 
as noticed above. If he promiſe that he will forbear him, 
it ſhall be intended, that he would forbear the debt, or, to 
ſue him. If he promiſe payment, according to the rate of 
40s. per ton, it ſhall be intended, that he will pay for the 
odd pounds, according to the ſame rate. A promiſe, that 
a feme covert ſhall m her agreement, ſhall be intended, of 
ſuch agreement as ſhe may have made, though ſhe cannot 
by law make an agreement. A promiſe to pay the ſame 100/. 
ſhall be intended, the ſame in quality, not in ſpecie. To 
pay for cattle fold, re/erving the payment at a future day, 
ſhall be extended to a fale, where part is paid in preſenti, 
and part is to be paid at a future day. To pay 100). if be 
marries, and has a ſon within a year then next following, ſhall 
be intended, within a year next after the marriage, and not, 
after the promiſe. A promiſe, in conſideration, that the 
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Plaintiff, at his requeſt, would procure a note, Wc. ſhall not 
be intended of any other requeſt, than that at the time of 
the promiſe, Otherwiſe, if the words had been, when be ſha!l 
be requeſied. If a man promiſe to pay for wedding apparel, 
it ſhall be underſtood, of apparel uſed for two or three days, 
during the ſolemnity of the marriage, according to the qua- 
lity of the perſons. If, in an ſumpſit, the plaintiff alledge 
that he agreed or paid, c. it hall be intended, with or to 
the defendant. So, if he alledge, in conſideration of a /ub- 
miſſion to an award, it ſhall be intended of an abſolute tub- 
miſſion. In conſideration, that he would deliver up a bond, 
ſhall be intended, of ſuch a delivery, as that it may be 
cancelled. In confideration that he would ſell, and thereupon 
deliver; if he deliver before the action, though not imme- 
diately upon the ſale, it is ſufficient: If a promiſe be to 
transfer his trade, though the word is uncertain, yet it will 
de well. Undoubtedly the plaintiff will, in bis declaration 
Nate the trade the defendant followed. If it be, in conſi- 
deration of the delivery of 20l. old money, to render ſo much 
in neu; for a delivery in conſideration of having ſo much 
in value amounts to a ſale. If in an aſumgſit by A. and B. 
late churchwardens, the plaintiff declares that the defendant, 
in conſideration, that the biſhop would abſolve his mother, ex- 
8 communicated for non-payment of a rate to the churchwardens, 
[| promiſed to pay the rate; it ſhall be intended, that the 
plaintifts were churchwardens at the time, and that the ex- 
[| communication was upon their proſecution. If the receiv- 
| er of B's. rents promiſe to pay within a month, having autho- 
8 rity from B. to pay out of the Michaelmas rent, it ſhall be in- 
tended, that he had received the rent, when he promiſed 
to pay. So where A. promiſed in 1659, to pay gol. if 
Charles Stuart ſhould be king within twelve months; for it was 
intended, if he came into poſſeſſion. Vide 1 Com. Dig. 


147, 8. 


II. Confideration. 
What will be a good Conſideration. 
1. Forbearance of a Suit. 


The conſideration, upon which an afumpſit ſhall be 
founded, muſt be fer the benefit of the defendant, or to the 
trouble or prejudice of the plaintiff, And therefore, a pro- 
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miſe, in conſideration of the forbearance of a ſuit, is good: 
for that it for the benefit of the defendant, though the 
action is not diſcharged ; for forbearance for a reaſonable 
time is ſufficient. If the conſideration of forbearance is 
general, viz. not limited to any ſpecific time, it ſhall be in- 
tended, a total forbearance. So, in conſideration of for- 
bearance for a convenient, or reaſonable time, the books ſay, 
the judge of niſi privs ſhall be judge of that. Mo. 85. 
1 Rol. Ab. 251. 50. 3 Bul. 207. 1 Sid. 45. Was I the 
judge, I muſt confeſs I ſhould leave it to the jury. | 

In conſideration of not ſuing an attachment, is good. 
Or, of not executing a capias utlagatum. So, in confide- 
ration of the forbearance of a ſuit againſt an executor, or 
adminiſtrator, for a debt of the teſtator. 'Though it be a 
debt upon ſimple contract. Or, a debt recoverable only in 
chancery; as, payment by a ſurety for the teſtator. In the 
laſt ele; I conceive, if the perſon paying can clearly prove, 
he paid, as ſurety, he may recover at common law, in an 
action for money paid. And in the preceding caſes, the 
judgment ſhall affect the perſon and property of the repre- 
ſentative, though he hath not aſſets, for it is upon his own 
promiſe, and to accommodate him, which raiſes, if I may 
{o expreſs it, a new conſideration, and new lien. 

A conſideration to forbear a ſuit, in the eccleſiaſtical 
court, or in chancery, for a legacy, is a good conſideration. 
So in conſideration of the forbearance of a ſuit againſt the 
defendant, upon a contract made whilſt he was an infant. 
Videpoſl. Div. VI. No 8. 

So in conſideration of the forbearance of a ſuit, againſt 
an heir, upon the bond of his anceſtor, if he was bound, 
and had aſſets. And the lien ought to appear, not only in 
evidence, but alſo in the declaration. So in conſideration 
of forbearance by the aſſignee of a bond, if he hath a letter 
of attorney to ſue, and releaſe. 9 

Of forbearance of him and his ſon, to pay both the debts: 
And this does not come within the „at. of frauds and per- 
-- juries, becauſe the forbearance, as to the ſon, is a new con- 
ſideration, and in the eye of the law is conſidered as valua- 
ble, becauſe the plaintiff ſuſtains a detriment by the delay. 

So in conſideration of the forbearance of a ſuit againſt 
a ſtranger, for that is a prejudice to the plaintiff, Or, of 
the forbearance of his debt, generally; for then he ought 
to forbear all the world. So, in conſideration that the 
plaintiff, to whom a debt was aſſigned, will forbear a ſtran- 
ger. 
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ger. The ſame obſervation as to letter of attorney, Qs. 
made above, applies in this cafe. Vide 1 Com. Dig. 149, 

o. 
; A promiſe in conſideration of forbearance, is not good 
where there was originally no cauſe of action; as if a note 
is given by a feme covert. Lloyd v. Lee, Stra. 94. A parol 
promiſe to pay the debt of another in conſideration of for- 
bearance, held by Raymond, C. J. at Guildhall to be void, 
by the fat. of frauds, King v. Wilſon, 2 Stra. 873. but Q 
if this is law? In the caſe of Reid, Eſq; executor of Tuac 
v. Nas, Eſq; Trin. 22 & 23 Geo. 2. B. R. otherwiſe de- 
termined upon demurrer, to a plea of the at. of frauds, v. 
1 Wil/. 305. 2 Will. 94. 3 Burr. 1888, and allo v. 2 L. 
Ray. 1087, and 1 Com. Dig. 150. 


2. Surceafing of a Suit. 


In conſideration of ſurceaſing his ſuit, will be good; for 
that is a ben{*t to the defendant, and a prejudice to the plain- 
tiff, though%he action is not diſcharged. A fortiori, if the 
action is diſcharged. I once adviſed on the following 
caſe : A bailable action was commenced, and the defendant 
arreſted. He propoſed to pay the coſts immediately, and 
the debt in twelve months, and to give his note. The 
terms were acceded unto, the coſts paid, the note given, and 


the defendant liberated. At the end of rhe twelve months, 


the plaintiff had loſt his note. I adviſed him to demand 
the money, and offer an indemnity, againſt the note. The 
defendant agreed to pay the money, and accept the indem- 
nity. When the plaintiff was ready with his indemnity, the 
defendant refuſed to accept it, or pay the debt. I adviſed 
the plaintiff to commence an action, and declare upon the 


ſpecial promiſe, viz. That in conſideration the plaintiff 


would releaſe him out of cuſtody, he promiſed to pay the 
coſts immediately, and the debt in twelve months. I drew 


the declaration. The cauſe was defended, (reſting on the 
loſs of the note) and tried before Lord Camden, in C. B. 


who laughed at the defence, and the jury concurring in opi- 
nion with his lordfhip, found a verdict for the plaintiff, 

In confideration the plaintiff will ſurceaſe all ſuits in chan- 
cery, though he-may proceed for the ſame matters at law, is 
a good conſideration. So, in confideration of the diſcharge 
of a ftranger arreſted for debt. So, in conſideration to pay 
601. in diſcharge of a bond. Vide 1 Com. Dig. 150. | 


3. Dif- 
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3. Diſcharge of a Debt or Security. 

In conſideration of the diſcharge of a debt, though the 
debt was due to a ſtranger; for the plaintiff hath a preju- 
dice, by the loſs of his debt. So, in conſideration of the 
delivery of a ſtatute for the ſecurity of a debt due to the 
plaintiff, though it be not aſſigned to the defendant, and fo 
no benefit to him ; for it is a damage to the plaintiff, Or of 
the delivery of a bond, or other ſecurity. Or of goods 
pledged by a ſtranger. Yide 1 Com. Dig. 1 $0. 

If plaintiff declares, that on payment of 22/. defendant 
promiſed to re-deliver a bond, he had delivered to him; and 
proves that he pledged the bond for 22/. which he had ten- 
dered, it is ſufficient. Alcorn v. Weſtbrook. Wilſ. 115. 


4. Proof of a Debt. 


So, in conſideration of the proof of a debt, for it is a 

charge to the plaintiff; as, if a woman in conſideration of 
the proof of a debt, due from her late huſband, promiſe 
payment. Or, an heir promiſe payment of the debt of 
his anceſtor. Or, an executor promiſe, upon proof of the 
delivery of goods to his teſtator, to pay for them. And, the 
proof of the debt may be in an action upon the caſe upon 
aſſumpſit. But if the parties agree to a particular manner of 
trial, it ſhall be determined in ſuch manner. So in conſi- 
deration the defendant does not prove payment within a 
little time. 1 Rol. Ab. 23.1. 40. Or, in conſideration that 
the plaintiff would make an afidavit of his debt before a 
maſter in chancery; though he had no authority to adminiſ- 
ter the oath. Ray. 153. | EW <1 | 

In the two laſt caſes I give the particular authorities. In 
the former, to be ſure the plaintiff is delayed, and that may 
be one principal ingredient in the confideration: In the 
latter, he is put to trouble in diftating an. affidavit, and at- 
tending to be ſworn to it; but as a maſter in chancery hath 
not any juriſdiction to take the plaintiff's oath, in ſuch a caſe, 
and as every ſubject here, is ſuppoſed to know the laws, I 
have ſome doubt, conudering it as a nugatory agreement, for 
the maſter may, and ought to refuſe to ſwear the party, as 
being coram non judice. | ; 

It is ſaid to be a good confideration if the plaintiff will ſhew 
his deed, by which rent is due. Cro. El. 67. So, if A. be 
bound for an infant, and pay the money, and he at full 
age promiſe re : payment, and aſumpft lies. For the plain- 
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tiff having paid the money, the defendant having received 
the benefit, it is conſiſtent. with the principles of juſtice, he 
ſhould repay the plaintiff, if the tranſaction was fair. Vide 


I Com. Dig. 150, 1. 


5. Endeavor to aft. 


In conſideration of the plaintiff's labor for the defendant 
is good. Of his many and great ſervices. That he would 
procure the enjoyment of a houſe; with an averment that 
he had procured it. Or, would procure a note from the 
debtor of the plaintiff, requiring the defendant to pay him. 
Or, would endeavor a marriage between A. and B. with an 
averment, that he had endeavored, by all the means that he 
could, and that the marriage took effect. So, in conſider- 
ation of ſoliciting a cauſe in chancery; for that is lawful, if 
it be not for maintenance. Though done by an attorney. 


Vide 1 Com. Dig. 151. 
6. Permiſſion. 


So, in conſideration of his permiſſion to Jo ſuch an act; 
as, to permit a wife to take out adminiſtration during the 
migority of her ſon; for it does not belong to her. To 
permit his priſoner to remain at the defendant's houſe all 
night. In confideration that he ſhall be abſolved from ex- 
communication for non-payment of a rate for the repair of 
the church; for it (ſhall not be intended that he could be 
abſolved without the churchwardens aſſent. So, in conſi- 
deration that a feme covert will permit her ſon to be ſervant 
to him. Or, will not hinder his purchaſe of her huſband. 
Or, will conſent to the marriage of her daughter. In con- 
 fideration, that he will procure his maſter to permit him to 
have part of his ſhop. 

But, an afſumpfit does not lie upon a promiſe, to pay a 
bond, if A. at the requeſt of the plaintiff, will permit bim 
to take out adminiſtration, unleſs he ſays that A. did per- 
mit him at the requeſt of the plaintiff, or by his procure- 
ment. 1 Com. Dig. 151, 2. 


7. Mutual Promiſe. 


So, in conſideration of a mutual promiſe ; as in conſider- 
ation of a reciprocal promiſe of marriage. So, a promile to 


Pay to A. in conſideration of a promiſe to pay ſo much to B. 
8. Mar 25 
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8. Marriage. 


So, in conſideration of marriage; as upon a communica- 
tion of a marriage, a couſin of the intended huſband pro- 
miſes the intended wife to give her 100. if the intended 
huſband's father does not affure ſuch land. Cro. El. 63, 
4. By the 29 Car. 2. c. 3. $. 4. the promiſe mult be in 
writing. 


9. Voluntary Performance of an Ad which he ought 
to do. 


So, in conſideration of the performance of an act, to 
which he was compellable ; as, if the plaintiff will diſcharge 
a debt, for which he and the defendant are ſureties, he will 
repay the money. If he will pay the fingle ſum due upon a 
bond, the defendant will cancel the bond. Or, ſtay his ſuit 
upon it. In conſideration of 4/. paid, to releaſe a judgment 
for 7. and enter ſatisfaction upon the record. 1 Com. 
Dig. 152. 

A defendant promiſes an executor to pay him 1 gol. for 
a debt of 205/. due to the teſtator, if the executor will ac- 
cept it, at 20/. per annum. The executor agrees to accept 
it, and to diſcharge the defendant. This is a good confi- 
deration, for now the executor ſhall ſue in the debet. Yelv. 
10, 11, 

In conſideration of paying in the morning of the gth of 
October, money payable the ſame day upon a bond, to give 81. 
is a good conſideration, for it was not payable till ſun ſet. 
In conſideration of payment, without ſuit, of money due. 
In confideration of the payment of a debt, barred by the 
ſtatute of limitations. In conſideration that the vicar of 
ſuch a pariſh, will preach to, and inſtruct the inhabitants. 
1 Com. Dig. 152. 

In conſideration of the delivery of goods ſold to his ſon, 
to pay if his fon did not pay; for though the bargainee 
might have taken the goods, yet the caſe ſays, the bargainor 
was not bound to deliver, and it was an-eaſe to the bargainee 
to have them without ſuit. Cre. Nom 7o0. Sherwood and 


Woodward. So, if the defendant ſays, deliver the goods and 
1 will fee them paid for; that is not a promiſe within the ſta- 


tute of frauds 29 Car. 2.c. 3. Jones v. Coper. Cowp. 228, 


9. which vide, as containing {ome nice obſervations upon 
the ſtatute, | 


But 
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But a parol promiſe by A. to pay for goods ſold to B. if B. 
did not pay for them, though made before delivery of the 
goods, 3 a collateral undertaking, within that fat. 1d. 
227, 

In conſideration of a truſt repoſed in him ; as, if plain- 
tiff deliver an hog to the defendant to be maſted, he pro- 
miſes to re- deliver it. Cro. Eliz. 137. In conſideration, 
that two merchants deliver notes into his cuſtody, he promiſes 
not to deliver them to either of them, till all matters are 
agreed between them, Cro. Elia. 138. 


10. Any other Af by which the Defendant hath Benefit. 


In confideration of any other act, whereby the defendant 
hath benefit, as in conſideration, that B. a ſurviving obligor 
in a bond, would pay the moiety of a reckoning in a ta- 
vern, where be was invited by the executor of the deceaſed 
obligor, (whoſe debt it was) the executor promiſed to pay 
the debt, this was adjudged a good conſideration, upon a 
motion in arreſt of judgment, for the defendant had be- 
nefit, and was in equity bound to pay the debt. 1 Rol. 
Ab. 24. J. 5. 

In conſideration that the plaintiff had taken a houſe of 
defendant at 10), per. ann. defendant -promiſed to dreſs the 
plaintiff's meat, at 2 d. per joint, during the term, aſſumpſit 
lies for breach of this promiſe, for had it not been for ſuch 
promiſe, the plaintiff might not have taken the houſe. 1 
Kol. Ab. 26.1. 5. Beſides here are mutual promiſes, and 
mutual conſiderations. 

In conſideration that the plaintiff deliver goods to the de- 
fendant, in which the former had only a ſpecial property; 
for the defendaut hath benefit by the preſent poſſeſſion. So 
where a father was about to charge his eſtate with an an- 
nuity, payable to younger ſons, the elder deſired he would 
not, promiſing his younger brothers he would pay it, and 
they aſſenting, aſſumpſit adjudged to lie, on breach of this 

In conſideration, plaintiff would pay to defendant 
10l. he promiſed to pay ſo much into court, and appear, ad- 
judged a good conſideration, as he had the benefit of the 
money in the mean ti 5171 1 Com Dig. 152, 3. 

A ſhip is put into a ihipwright's dock to be repaired, the 
owner is to give him 5/. for the uſe of the dock, the ſhip is 
burnt without the ſhipwright's default, after he hath done 

conſiderable repairs to her. The ſhipwright is intitled to 
recover for work and labour, and materials provided. 3 
Bur. 1592. 


3 


11. So, where the Plaintiff hath Labour or Detriment. 


In conſideration of any act whereby the plaintiff hath la- 
bour or detriment ; as in conſideration, that the plaintiff 
will procure an order from I. S. (who owes 121. to plaintiff,) 
to defendant (who owes the like ſum to I. S.) to pay the 
ſame to plaintiff, defendant promiſes to pay accordingly, 
and plaintiff procures ſuch order, aſſumpſit lies again ſt de- 
fendant, if he refuſes to pay the plaintiff. In conſideration 
that the plaintiff will permit defendant to receive of A. mo- 
ney, which A. owes the plaintiff, he promiſes a bill of ex- 
change, for ſo much; though A. afterwards becomes inſol - 
vent, and does not pay, the promiſe is good; for the plain-' 
tiff would not perhaps havedelayed A. if he had not relied up- 
on the defendant's promiſe. In confideration the plaintiff will 
ſerve defendant's friend, he will give ſo much per week. In 
conſideration that the plaintiff would act for him as a com- 
miſſioner to examine witneſſes. 1 Com. Dig. 153. 


12. Confideration executed in part. 


An aſſumpſit lies, though the conſideration be executed in 
part; as in conſideration that he had done a thing at my re- 
queſt. As that he, at my requeſt, had laboured for a par- 
don. Or, became bail, or ſurety, or delivered goods or 
money. Or, had married, 1 Com. Dig. 153. But gr. 
if this ſhould not be in writing. Vide 29 Car. 2. c. 3. 


4. | 

Or, had provided maintenance. Or, had fold the next 
avoidance. Or, had ſolicited my cauſe. Or, had releaſed 
a legacy. Or, was bound for defendant, during his infan- 
cy, that he would indemnify (putting infancy out of the 
queſtion.) 

So, if the conſideration is continuing, though the act be 
executed; as in conſideration that the leſſee, now in poſſeſ- 
fion, had paid his rent very well, to ſave him harmleſs, for 
prompt payment of the rent is a continuing conſideration, 
when he remains in poſſeſſion. 1 Com. Dig. 153. In fact 
this was tantamount to a warranty of quiet poſſeſſion, whilſt 
the plaintiff continued to pay his rent to the defendant. 
The plaintiff was diſturbed in his poſſeſſion, and the defend- 
ant did not fave him harmleſs. Cro. Eliz. 94. Pearle v. Un- 
ger. 1 Leon. 102. | 


Vor. I. F In 
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In conſideration the plaintiff will make a leaſe, according 
to a former agreement, for the agreement is not executed, 
until the leaſe is made. A promiſe to pay in conſideration 
the plaintiff will deliver goods according to a former agree- 
ment with B. In conſideration that he had ſubmitted to an 


award, and then and there promiſed, this couples the promiſe 


with the time of the ſubmiſſion. So, in conſideration of 
goods fold, or money lent, at a day paſſed, for the debt con- 
tinues. In confideration that the defendant had accounted, 
and was found in arrear. That he had purchaſed land, 
the defendant promiſed to make an aſſurance. That he had 
proſecuted a ſuit for him: after a verdict, it ſhall be intend- 
ed to have been proved at his requeſt z otherwiſe it would 
be maintenance, 1 Com. Dig. 154, 5. But the defendant 
might have demurred to the declaration, for not ſtating that 
it was at his requeſt, 

It is a good conſideration, that the plaintiff had adminiſ- 
tered to the defendant's fon as his phyſician. 1 Com. Dig. 
154. But in the caſe of adminiſtering medicines, ſelling 
goods, expending money, &c. to or for a ſon, or any third 
perſon, it muſt be laid and proved, to have been at the re- 
queſt of the defendant, or the action will not lic. Vide pof 
Div. VI. No. 6. IE 


13. WW here the Confideration is void in Part. 


An aſſumpſit lies, though made upon two confiderations, 
and one of them cannot be performed; for the damages 
ſhall be intended to be wholly given for the good conſidera- 
tion. As in confideration of the aflignment of a title to dow- 
er, and the not ſuing an attachment; though a title to dow- 
er cannot be aſſigned, but relcafſed to the terre-tenant. In 
conſideration of 10l. and a ſurrender, though a ſurrender 
cannot be made. In confideration of a permiſſion to remove 
goods, and relinquiſh a foreign attachment; though it can- 
not be relinquiſhed. So, in confideration of two things, 
and one of them is inſufficient z as, in conſideration of the 
forbearance of a debt due from the defendant and his ſon ; 
though, as to the debt of the ſon, it is not of any value. 
And the void conſideration need not be proved. 

But, if one of the confiderations is found falſe by the ju- 
ry, the action fails. Or, if one of the confiderations is un- 
lawful, that vitiates the whole, and the plaintiff ſhall not re- 
cover for any thing; as, in conſideration of two ſhillings, 


- 


„„ 
and the eſcape of B. for the permitting the eſcape is unlaw« 
ful. 1 Com. Dig. 154. 


14. Where the Confideration is vcidable. 


An afſumpfit lies, though the confideration is voidable 
as, in conſideration of money given; or, of a promiſe by an 
infant ; yet the infant is not bound by his gift, or promiſe. 
1 Com. Dig. 155. 

As this is well known law, no other authorities need be 
cited. But, in all tranſactions that come before a praQition- 


er, where young people are conecrned, it behoves him, if 


they are defendants to be aſſured as to their age, and if they 
turn out to be infants, to take care and underſtand (if it is a 


matter of contract) the nature of the caſe, and whether the 


infant is or is not bound by his act. If neceflaries are ſup- 
plied an infant upon his wn requeſt, he is anſwerable. If 
money is lent him to purchaſe neceſſaries, and he actually 
purchaſes them, he is not liable. The law will not truſt him 
with a power to borrow, for though intended for neceflaries, 
he may, and probably will, miſapply the money. If an in- 
fant ſets up a trade, and buys and fells, though in an open 
ſhop, he is not liable to anſwer for goods fold him, in the 
way of his trade. The law does not permit him to make 
ſuch contracts. But upon this ſubject more hereafter. 


15. Of Conſiderations raiſing from another. 


An afſumpſit lies, though the conſideration in part, ariſe 
from another ; as, if a man promiſe a pig of lead to A. and 
his executor give lead to make a pig to B. who aſſumes to de- 
liver it to A. an aſſumpſit lies by A. againſt him. So, if the 
aſſignee of an obligor promiſe payment to the obligee. So, 
if A. deliver money to B. to pay his debt to C. and B. pro- 
miſe, if he will come at another day, to pay it. 1 Com. Dig. 
155. The laſt caſe is from Dyer. Very ancient. In the 
preſent times a plaintiff would declare againſt B. for money 
had and received to his uſe. 
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behind, though the rent-charge was created by deed. 
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ITT. When an Aſſumpfit Ties thougb there be another 
Remedy. 


emedy 


An aſſumpſit lies, though there be another remedy ; as, 
debt. So it lies upon an expreſs promiſe to pay a debt upon 
ſpecialty, upon a new conſideration; as, in confidera- 
tion of forbearance, &c. In conſideration the plaintiff will 
ſhew the deedby which it appears to be due. So it liesfor rent 
upon an expreſs promiſe; for it appears, that the defend- 
ant intended to give the plaintiff a double remedy. And 
this, after an aſſignment of the leaſe, and an acceptance of 
rent from the aſſignee. And after verdict, an expreſs pro- 
miſe ſhall be intended. 

So it lies for the value of a houſe hired without an expreſs 
promiſe. 1 Com. Dig. 155 

The doubt whether action on the caſe will lie for rent, is 
removed by the ſtat. 11. G. 2. c. 19. ſec. 14. which gives ſuch 
action, where the demiſe is not by deed. 

It lies upon a promife made to the huſband, after the 
death of his wife, for the arrears of a rent-charge, which 
the wife had for her life, in conſideration that the rent was 


But an aſſumpfit does not lie generally for rent reſerved up- 
on aleaſe. 1 Com. Dig. 155. | 

In conſideration of money received, A. ſigns a note to 
transfer ſtock to B. which he afterwards refuſes to do, B. 
may bring aſſumpſit, or action for non- performance of the 
agreement; if the firſt, he can only recover the money paid, 
or leſs, if the price of ſtock is fallen before the transfer day. 
2 Burrow. 1005. A. makes notes to B. who indorſes to & 
who. ſigns an agreement that B. ſhall not be liable; yet ſues 
him, and recovers in the Court of Conſcience, becauſe the 
commiſſioners thought they could not judge of this agree- 
ment; B. may elect to waive his demand on the indemani- 
2 and bring aſſumpſit for money received to his uſe. 


V. At what Fins an Aſſumpfit lies. 


If a promiſe be to pay at ſeveral days, an aſſumpſit lies af- 
ter the firſt day. So, if a promiſe be to pay at Michaelmas, 
2 Lady- day, annually, &c. an aſſumgſit lies after each 

ca . 


But 
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But if the promiſe be to pay for an houſe 307, annually, 
an afſumpfit does not lie for 45%. for a year and an half. 1 
Com. Dig. 15 6. 

By the /fe 21 Fac. Co 16. All actions of account, and 
on the caſe, other than accounts concerning the trade of 
merchandize between merchant and merchant, their factors, 
or ſervants, ſhall be commenced within fix years next after the 
cauſe of ſuch actions, and not after; provided, if in any ſuch 
action judgment be reverſed, or after verdict arreſted, or the 
defendant be outlawed and reyerſe it, the plaintiff may com- 
mence a new action in a year after ſuch reverſal, or arreſt of 
judgment. 

An action upon the caſe does not lie after fix years, thoygh 
it concerns merchants accounts; for the exception goes on- 
ly to actions of account. A fortior; it lies not upon an inſi- 
mul computaſſet ; for the exception does not relate to accounts 
ſtated, but only to accounts current. So an aſſumpfit e does 
not lie after fix years upon a bill of exchange. 

By ſection . of this ſtatute it is provided, that if any per» 
ſons intitled to ſuch actions, be at the time, vithin the age of 
21, feme covert, non conipos mentis, impriſoned, or beyond the 
ſeas, they ſhall be at liberty to bring their actions in 6 years 
after, being of full age, diſcovert, of ſane memory, at large, 
or returned from beyond ſeas. 


J. By whom an Adin of Afſumpfpit [ball be. brought. 


An action of aſſumpſit may be brought by him to whom 
the promiſe was made, though the benefit accrues to another; 
as if a man promiſe A. in conſideration he will marry his 
daughter, that he will pay for him, to J. S. to whom he is in- 
debted 100/. and A, marrics her; he may have the action. 
Cr 0. Els. 807, 

: By the fat. of 27 Car. 2. c. 3. ſuch promiſe muſt be in 
writing. 

So the executor or adminiſtrator of him to whom the 
promiſe was made, may have the action, though the benefit 
accrues to another. So it may be brought by him to whom 
the benefit accrues; as if a promiſe be to a feme covert ; the 
huſband alone may have the action, and declare of a promile 
to himſelf. Or the huſband and wife may join, at the elec- 
tion of the huſband. 1 Com. Dig. 156. 

90 upon a promiſe to a father — if his daughter ſhould 
* the defendant's ſon, he would give her wa, — 

0 


3 


(joined with her huſband) may have the action, for ſhe is 
the meritorious cauſe. 1 Vent. 118. Upon a promiſe to B. 
to pay 201. to an infant, at his full age; and to educate him 
in the mean time, in conſideration of the like ſum given by 
A. the infant's uncle, to the defendant, the infant ſhall have 
the action. 1 Roll. Abr. p. 31. 1.35, | 
If money be given to A. to deliver to B. B. may have the 
action. If a man promiſe my attorney, or ſervant, to pay 
upon forbearance, to which I afterwards agree, I may have 
the action. If an heir promiſe his father who intends 
to cut down timber, for the portion of his daughter, to pay 
ſo much for her portion, if he will not cut it, the daughter 
ſhall have an aſſumpſit againſt the heir. 
If a promiſe be to A. upon payment of gol. to re-affure 
land to B. the Tune may be by B. If a promiſe be in con- 
_ fideration of 10l. given by A. and B. to return the beaſts of 
A. and the beaſts of B. they ſhall join, chough their proper- 
ty was ſeveral ; for the promiſe was to them jointly, 
But, where a promiſe is made to A. to deliver goods to 
B. they cannot both join, 
The heir of him to whom the promiſe was made, ſhall not 
have an gſumpſit. If an aſſumſit is brought, it muſt be by 
the perſonal repreſentative. 1 Com. Dig. 156, 7. 


VI. When an Aſſumpfit does wt lie. 
i Upon an Undertaking by Deed. 


An aſſumęſit does not lie, if the promiſe be by deed ; for 
in ſuch caſe covenant lies. Although it be af the end of a 
releaſe, aſſumpſit will not lie. So, it does not lie upon a pro- 
miſe to pay a bond, without a new conſideration ; for 
4 may have an action upon the ſpecialty. 1 Com. Dig. 
It plaintiff declare upon a ſpecial agreement, and alſo an 
indebitatus aſſumpſit, if he enters into proof of the agreement, 
and fails, he cannot go on the afſumpfit. Stra. 648. But 
if at the trial, it is found there is not ſuſſicient proof of the 
agreement, he may avoid entering into proof of it, waive the 
agreement, and proceed upon the Mumpſit. | | 
It a deputy covenants under hand and ſeal to account for 
fees, and afterwards new fees are created, aſumpſit does not 
lie, but covenant. Stra. 1027. Unusch ug 2 | 
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9. Upon a Caſual Speaking. hs 


Aſumpſit does not lie upon a ſpeech in eb 3 as, if a 
man in diſcourſe ſay, that he will give ſo much money with 
his daughter in marriage: For the agreement muſt be 
complete _ which an afſumpſit will lie. 1 Com. Dig. 157. 


3. When it does not lie without a Memorandum in 
Wrumsg. 


By the flat. 29 Car. 2. c. 3. (commonly called the ſtatute 
of frauds and perjuries), no en ſhall be brought to charge 
an executor, or adminiſtrator, on any ſpecial promiſe to an- 
ſwer damages out of his own eſtate, or to charge a defend- 
ant on a ſpecial promiſe for the debt, default, or miſcarriage 
of another, or to charge any perſon upon any agreement in 
confideration of marriage, or upon any contract, or fale of 
lands, or tenements, or any intereſt in, or concerning them, 
or upon any agreement not to be performed within the ſpace 
of one year ; unleſs the agreement, or ſome memorandum, or 
note thereof be in writing, and ſigned by the party, 'or by 
ſome other perſon by him lawfully authoriſed. 

I think it neceſſary here to obferve, that mutual promiſes 
of marriage, upon requeſt,” or within a year, are not within 
this ſtatute; that a promiſe to pay the debt of another if 
there is not ſome conſideration, amounts to a nudum pattum, 
and though in writing, is void in law. And that ia any of 
the caſes mentioned in the above clauſe of the ſtatute where 
there is a written promiſe, or agreement, 2 plaintiff need 
not, in his declaration, alledge it to be in writing, but he 
muſt prove it upon the trial, and after verdict, it ſhall de in- 
tended ſuch proof was given. 

It is alſo to be obſerved that an action, after the ſtatute, 
was good, upon a promiſe before, though not in writing. 
1 Com. Dig. 157. | 

By the ſame ſtatute, no contract for the ſale of goods, for 
the price of 10/. or upwards, ſhall be good, except the buy- 
er accept, and actually receive part of the goods ſold, or give 
earneſt, or ſome note or memorandum in writing of the bar- 
gain, be made, and ſigned by the parties, or their _— 
lawfully authoriſed. | 

A letter written by a man is a ſufficient memorandum, that 
he promiſes the thing contained in his letter. Though he 
goes back from his letter, and afterwards agrees to it. 


It 


— r e 
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Tf the defendant plead an accord to accept payment by 
another, in ſatisfaCtion, he muſt ſhew that the promiſe of 
payment was in writing; otherwiſe it is not a bar. If a 
promiſe be to pay 3204. part her own debt, and part being 
the debt of her late huſband, an aſſumpſit does not lie with- 
out a memorandum in writing; for the promiſe is entire, and 
the plaintiff ſhall recover the whole or nothing. Though it 
be found by a ſpecial verdict, that the part due from the 
huſband was paid by the wife before the action brought. So, 
if an agreement be to affign a term for years, as well as 
where it is for an intereſt created de novo. So, if there be a 
contract with A. for goods, and B. undertakes that A. ſhall 
Pay, B. ſhall not be charged for the debt without writing. 
So, if a man let out an horſe to A. upon an undertaking by 
B. that A. ſhall re-deliver it, B. ſhall not be charged with- 


out writing; for he is charged for the default of A. Yet if 


A. be ſued for appearing for B. without warrant, and he 
promiſe 1ol. for forbearance of the ſuit, a memorandum is 
not neceſſary; for it is not a promiſe for the debt of B. but 
for a demand againſt himſelf. 1 Com. Dig. 157, 8. 

A promiſe by defendant to pay plaintiff ſo much if he 
would procure a marriage between the defendant and A. 8. 
need not be in writing, though the marriage docs not take 
effect within a year, as it might have been within a year; the 


| promiſe depends upon a contingency, and is not within the 


ſtatute. Skin. 326. But, as marriage brokage is not fa- 
voured, but diſcountenanced in equity, a gratuity given for 
the procurement of a marriage, has been decreed to be re- 
funded. 2 Fern. 392. I conceive the courts of law would 
not now entertain ſuch an action. However, the law in the 
foregoing caſe, is worthy obſervation, as it ſhews that a pro- 
miſe depending on a contingency, which does not happen 
within a year, but which may happen within that time, 
though not in writing, is good. A promiſe to pay upon the 
return of a ſhip, being contingent, need not be in writing. 

I Salk. 280, 

A wager reſpecting marriage, is not within the ſtatute, if 
it does not appear by the tenor of the agreement, that it was 
to be performed, after the year. As where defendant pro- 
miſed for one guinea, to give the plaintiff ſo many on the 
day of his marriage. Skin. 353. 

If B. ſays deliver ſuch goods to A. (or let A. have ſuch 
goods) and I will pay you, the promiſe need not be in wri- 
ting; for B. is charged as the original debtor. So, if A. 


upon the ſale of an horſe, promiſe, that if the buyer do not 
like 
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like him upon returning the horſe to B. B. will repay him, 
otherwiſe A. will, A. is the debtor. So, if A. ſay, my bro- 
ther ſhall pay, &c. A. is the original debtor. Or my bro- 
ther ſhall not leave the kingdom till he pay, &c. 1 Com. 
Dig. 158. 

** promiſe of marriage, at plaintiff”s father's death, is 
not within the fat. of frauds, and is good to maintain an ac- 
tion for damages. Stra. 34- Nor a promiſe by a third per- 
ſon, preſent in court, to pay plaintiff 5ol. for damages, and 
alſo the coſts, in an action for an aſſault and battery, if he 
would withdraw his record. 1 Wl}. 305. 

But if A. brings a ſuit againſt B. and ſtays it on the pro- 
miſe of C. to pay him the money due by B. A. cannotmaintain 

umpſit without a note in writing, becauſe the original debt 
{till ſubſiſts. 

In ſuch caſes, the great queſtion is, whether there is, or 
is not a new conſideration. The fat. was not meant to pre- 
vent direct undertakings, but only collateral ones for the 
debt, default or miſcarriage of others. This ſubject is fully 
diſcuſſed in the caſe of Williams v. Leaper. 2 Wilſ. 308. 

The plaintiff diſtrained Taylor his tenant, for arrears of 
rent, on the morning of the day, whereon the defendant, 
as a broker employed by Taylor's creditors, to whom Taylor 
had conveyed his property, was about to ſell the goods. Lep- 
er having notice of the plaintiff's intention to diſtrain, pro- 
miſed to pay him the arrears of rent if he would defift from 
diſtraining, and he did deſiſt, and adjudged this parol promiſe 
good, and not within the ſtatute. | 

A parol promiſe to leave plaintiff a legacy in conſideration 
of ſervice to be perfomed, is not within the ſtatute. 3 Burr. 
1278. So, buying and ſelling at auctions is not within the 
ſtatute of frauds. The auCtioneer's ſetting down the price, 
buyer's name, &c. is ſufficient, 3 Burr. 1921. 


4. An Aſſumpfit does not li for an unlawful Thing. 


As, to give money for a preſentation to a donative ; for 
that is fimony. To return part of a portion which ſhe had 
upon her marriage ; for that is a fraud upon the huſband. 
90, it does not lie upon a promiſe by an under-ſheriff, to pro- 
cure an inquiſition to be found for goods upon an elegit ; for 
it is contrary to his office, who ought to return an indiffer- 
ent jury, and not procure any inquiſition. Nor, upon a 
promiſe to pay ſo much for maintaining ſeveral ſuits for him, 


over and above his expences ; for that will be maintenance. 
Nor, 


| 
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Nor, upon a promiſe to permit his recovery of the plaintiff's 
goods in the poſſeſſion of A. in a ſuit commenced by the 
defendant in the name of B. Nor, to give 40. if he did 
not beat A. out of ſuch a cloſe. | 

And if a promiſe be to do two things, and the one is un- 
lawful, it is void for the whole. 

But, a promiſe to pay intereſt is lawful, if it do not ex- 
ceed the rate allowed by fat. 1 Com. Dig. 159. 

Several ſtatutes have been made to regulate the intereſt of 
money; the laſt was the i2th of Ann. St. 2. c. 16. which 
fixed it at 5 per cent. 

A promiſe to abſtain from the exerciſe of his trade, in 
ſuch a town, upon conſideration of ſo much money for his 
ſhop, or upon the marriage of his daughter, or the like con- 
fideration, is good. So, to fave harmleſs, an under-ſheriff, 
if he makes ſuch a one his ſpecial bailiff. So, a mutual pro- 
miſe of marriage is lawful ; for it is not an act merely ſpiri- 
tual. So, a promiſe in conſideration of diſcharging him 
from his promiſe of marriage. So the man may have an aſ- 
ſumſſit upon a mutual promiſe of marriage, as well as the 
woman. But in this action, a tender of the plaintiff to be 
married, muſt be averred. 1 Com. Dig. 159. 


5. Aſſumpfit does not lie without a Confideration. 


As, if a man without any thing more, promiſe to build an 
houfe for another, for that is nudum pactum. So, in conſi- 
deration of friendſhip, or affection, c. 1 Com. Dig. 
I59. | 
2— does not lie for 8. betted againſt 14]. at an horſe 
race, for the 141. could not be recovered, as contrary to the 
flat. 9 Ann. c. 14. 2 Wilſ. zog. But it is not neceſſary in the 


declaration to ſhew the confideration, if it is neceſſarily im- 


plicd ; thus in an action for a port duty it is need not ſet out 


any, for making the port is a conſideration. 3 Burr. 


1402. 


6. Aſſumpſu does not lie if the Conſideration be executed. 
Vide ante Div. II. No. 12. 


It does not lie if the conſideration be totally executed ; as, 
in conſideration the plaintiff had bailed in time paſt, the de- 
fendant's ſervant. Or, expended money about his affairs, 
without ſaying, at his regueſl. Or, expended money for the 
defence of his term now expired. Or, had paid a debt at 
the 
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the day when due. Or diſburſed money for his uſe, with- 
out ſaying at his requeſi, 1 Com. Dig. 159, 60. 

I muſt here obſerve that the regueſt, muſt be proved. 
For if any one expend money, in the cure, funeral, &c. 
of a child, upon a ſuppoſition that a parent will pay, an 
action cannot be maintained againſt the parent, unleſs a 
requeſt can be proved. 

An aſſumpſit does not lie, or rather, the action cannot 
be ſupported, if a conſideration be alledged to be executo- 
ry, and the jury, upon non aſſumpit find it to be executed. 
3 Leon. 98. 

Aſſumpfit does not lie for work and labour done by the 
plaintiff for the defendant, unleſs it be laid to be done, at 


bis requeſt Stra. 933. 
7. Aſſumpfit does not lie if the Confideration be unlawful. 


As, in conſideration that an under-ſheriff ſhall have ſo 
much for the execution of proceſs; for it is the duty of 
his office. Tho' it be only his due fees, if it be not ſo ex- 
preſſed, and if they are offered by a ſtranger. Otherwiſe, 
if offcred by the party, who ſues the proceſs. So, a pro- 
miſe to indemnify an under-ſheriff, if he makes execution 
upon ſuch goods, is unlawful ; for he ought to take notice 
of the goods of the party at his peril. 1 Com. Dig. 160. 

But where there is reaſonable ground to ſuppoſe that the 
goods are the property of the defendant, and that another 
claims under a fraudulent title, to prevent the goods from 
being taken in execution, it is every day's practice to give 
the ſheriff an indemnity, to induce him to levy and ſell, 


and leave the party claiming, to bring an action, for the 


purpoſe of trying the right. | 

A promiſe to indemnify an officer, who delivered the de- 
fendant goods attached, before judgment, hath been adjudg- 
ed unlawful. So, in conſideration, that an attorney. will en- 
ter ſatis faction upon a judgment in a cauſe, in which he was 
attorney; for, after judgment his warrant is determined, 
and he cannot do it without the licence of his client. In 
confideration that he will not give his teſtimony in ſuch a 
cauſe. go that he will procure him to be preſented to ſuch 
a benefice; for it is ſimony. Vide ante Div. VT. No. 4. 
That plaintiff will diſcharge the defendant, from a debt due 
to the plaintiff's maſter. 

But a promiſe to a ſheriff to pay the debt, if he will re- 
ſtore the goods taken in execution, is good; for it is no 


more 


1. 
more than the ſale of the goods. Or to ſave him harmleſs, 
if he permits the priſoner to ſtay at his houſe until ſuch a 
day. | 
It a promiſe be in conſideration of two things, and one of 
them is unlawful, it is void for the whole. 1 Com. Dig. 
160. Vide ante Div. II. No. 13. Div. VI. No. 4. 

Ambit to pay plaintiff 21. per cent. to procure a pur- 
chaſer of defendant's place in the Cuſtoms, is bad, and 
within the fat. 5 and 6 Ed. 6. c. 16. 2. Wilſ. 113. So, 
to pay plaintiff (a bailiff) fix guineas, in conſideration that 
he will accept defendant and another as bail for a priſoner. 
2 Burr. 924. 


8. Aſſumpſit does not lie if the Conſideration is not beneficial 
to the Defendant, nor detrimental to the Plaintiff. 


If the conſideration be not beneficial to the defendant, 
nor gives any trouble, or produces any detriment to the 
plaintiff, aſumpſit does not lie; as in confideration that he 
is adminiſtrator, and hath aſſets; for he would be charged 
de bonis propriis, without any advantage to himſclf. Or, in 
conſideration of forbearance, when he was not chargeable ; 
as if an executor has not aſſets. Sed. qu. Or, by an heir, 
who hath not affets. 1 Com. Dig. 160. Sed. gu. 

In the caſe of Rann and another, executors of Mary 
Hughes. v. Hughes B. R. Hill. 14 G. 3. The declaration 
ſtated a ſubmiſſion by plaintiff 's teſtator, and defendant's 
inteſtate to arbitration : an award of 983“. 249. with inter- 
eſt Sc. in favour of the former, of which the latter had 
notice, and died inteſtate, poſſeſſed of effects to a large amount. 
That adminiſtration thereof was granted to defendant, by 
virtue whereof ſhe poſſeſſed herſelf of the goods. That 
plaintiff's teſtator made her will, appointed plaintiff's ex- 
ecutors and died. That the ſum awarded at the death of 
plaintiff's teſtator was in arrear by reaſon of which defen- 
dant as adminiſtratrix became liable to pay it to plaintiffs as 
ſuch executors, and being ſo liable, defendant in conſidera- 
tion thereof promiſed payment. There were other counts 


charging defendant as adminiſtratrix but thoſe were by the 


verdict rendered immaterial. 
Defendant pleaded, 
Iſt, Non aſſumpſit. 
2d. Plene adminiſtravit. 
3d. An outſtanding bond, and plene adminiſiravit pres 


ter 51. 
Plaintifſs 
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Plaintiffs replied and took iſſues on theſe pleas. 

The cauſe was tried at the fittings after Trin. term 1774, 
and verdict for plaintiffs on the firſt count, 4837. damages, 
and 407. coſts. The jury alſo found that defendant had 
fully adminiſtered the effects of her inteſtate. 

Mich. term, 1774. Motion to ſet afide the verdict, and 
that a new trial might be had, On argument the court were 
unanimous in favour of the verdit: Whereupon in Eaſter 
term, 1775, plaintiffs obtained judgment, and in the fame 
term defendant brought a writ of error in the Exchequer 
chamber, and affigned for error“ That defendant was 
impleaded as the ae, per yet that judgment was gi- 
ven againſt her generally, and without any regard to her 
having goods, c. of her inteſtate in her hands to be ad- 
miniſtered, c.“ And the judgment of B. R. was re- 
verſed. 

Afterwards in Mich. term 1776, this judgment of rever- 
ſal was on error in parliament affirmed. The ground 
whereof was, that it did not appear in the declaration, 
that the defendant had aſſets of Fohn Hughes, ſufficient to 
payfall his debts.” 

If an heir promiſe, in conſideration of the forbearance 
of a ſuit in chancery, to which he was not liable, the conſi- 
deration is not ſufficient to ſupport an aſſumpſit. So, if a 
woman, upon the ſame conſideration, promiſe payment of 
a debt of her late huſband's, though ſhe hath goods in her 
hands ; for they may be paraphernalia. Or, a debt due to 
a ſurety for her huſband. Or, a debt due from her fon 
during his infancy. Or, an executor promiſe, upon for- 
bearance of a debt contracted by his teſtator, when he was 
an jnfant. So if an infant at full age, in conſideration of 
forbearance, promiſe payment of money borrowed by him 
in his infancy. 1 Com. Dig. 161. 

In the laſt caſe there are authorities pro and con. But I 
conceive a promiſe to pay, a juſt debt, after the party is of 
full age, will be binding upon him, even without a conſi- 
deration of forbearance ; and it is now every day's practice 
in pleading, to reply to a plea of infancy, that the defen- 
dant promiſed after he was of full age. 

If an infant promiſe in conſideration of forbearance of a 
ſuit 2gainſt him upon a bond, an aſſumpft will not lie. 1 
Com. Dig. 161. | | 2 
f In this caſe there are authorities pro and con, but I am 
inclined to think the doctrine as laid down by the Ch. Baron 
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is right. A parol promiſe may affirm a parol promiſer, but 
qu. if it will a bond? 

If a huſband, after the death of his wife promiſe to pay 
a debt due from the wife, before coverture, afſump/it does 
not lie. So, if a man, in contideration of forbearance, 
promiſe payment of a debt of an inteſtate, though he af- 
terwards takes out adminiſtration ; for he was not liable at 
the time of the promiſe. Or, promiſe payment to the aſ- 
ſignee of a debt, if he has not a letter of attorney to ſue, 
or releaſe; for the property remains in the affignor. Or, 
promiſe payment to the aſſignor, after an aflignment to the 
king, for the king may ſue. Or, promiſe payment to one, 
who has a note from a debtor to receive the money of the 
defendant ; unleſs it appear, that the defendant was indebt- 
ed to the debtor. So if a man promiſe payment to an aſ- 
ſignec, in conſideration that he will accept him for his debt- 
or. Or, promiſe payment of a debt due to A. to whom. 
the plaintiff's wife was executrix; if it does not appear, 
that his wife is alive. Or money which he himſelf owes. 
Vide 1 Com. Dig. 161. 

So if a feme executrix ſettle an account with A. for a debt 
of her huſband's, and a ballance being due to A. ſhe pro- 
miſe payment. So if a man promiſe in confideration of re- 
linquiſhing an afſſumpfit which was void. Or, in conſidera- 
tion of a diſcharge, if an arreſt was tortious. In confide- 
ration that the plaintiff had done many ſervices for the de- 
feadant, without ſaying what. So, if he promiſe in conſi- 
deration of a leaſe at will; for he may detertnine it at his 
pleature. In confideration of a ſurrender of a leaſe at will; 
for the leſſor might determine it, unleſs there was a doubt 
whether it was a leafe at will, or for years. So, if a wo- 
man promiſe in conſideration that he will let her take out 
adminiſtration to her huſband z for ſhe is entitled to it. 
So, if a man promiſe in conſideration that goods are deli- 
vered to him, to re-deliver them ; for the bare cuſtody are 
more a charge than a benefit. If the conſideration be void, 
the defendant may demur to the declaration. 1 Com. Dig. 
161, 2. | | 

And demurring is the moſt eligible mode of putting an 
end to the fuit, as being much leſs expenſive than a trial; 
and ſhould the court adjudge the conſideration good, the 
defendant, if he chooſes to try the cauſe, (having merits) 
he wiil be permitted on payment of coſts of demurrer, to 
withdraw it and plead. I 

A ſtranger to the conſideration cannot maintain an action. 


Stra. 592, 
PII. How 


E 


VII. Hou an Aſumꝑfit may be diſcharged. 


If a man make a promiſe, he to whom it was made, may, 
before a breach, diſcharge it by parol. So, after part per- 


formed, he, to whom the promiſe was made, may diſ- 


charge the reſidue by parol. So, a ſubſequent inconſiſtent 
promiſe between the ſame parties, diſcharges the precedent z 
as if A. promiſe to marry B. within three months, and 
afterwards make a promiſe to marry her within four months. 
Otherwiſe, if the laſt time had been within three months. 
So, if upon a loan, a man promiſe the re-delivery of the 
thing, and afterwards a ſtranger who hath the property, 
by force, without his conſent, takes it out of his poſſeſſion, 
whereby he cannot re-deliver it; this taking is guaſ; an evic- 
tion, and diſcharges the promiſe. So if an horſe was lent, 
which, before the re-delivery, dies. | 

But, after performance, or after breach of a promiſe, a 
_ diſcharge by him to whom the promiſe was made, is not 
good without deed, or other conſideration. As, if one 
promiſe 41. to another, if he goes to London, and ſearches 
for a will, and he goes and makes ſearch on the 15th of 
April an agreement between him and the defendant the 


26th April, that he ſhall not make the ſearch, nor have the * 
41. is not ſufficient. If he promiſe to deliver an horſe or 


give 51. upon requeſt, a diſcharge after requeſt is not ſuffi- 
cient. So, upon a promiſe for finiſhing ſuch a buſineſs of 
the defendant, if after labour in it, by the plaintiff, and 
before concluſion, he countermands him, that does not diſ- 
charge his promiſe, but the plaintiff ſhall recover, as if he 
had not been countermanded before the finiſhing of the af- 
fair. So a diſcharge, or countermand, by parel, by him 
who made the promiſe, before any breach or performance, 
is not good. Vide 1 Com. Dig. 162. Alſo 4 Mod. 250. 

But an accord to deliver money, in ſatisfaction for an 
horſe, or collateral thing due by contract, or aſſumpfit with- 
out deed, is good. 9 Co. 79. 6. Or to deliver an horſe, 
c. in ſatisfaction of money to the party himſelf. Co. Lit. 
212. Though the condition be that A. ſhall pay the money 
to the party. Co. Lit. 212. b. 

To plead exoneravit generally, will not do, for the party 
muſt ſhew how he was diſcharged. Stra. 422. | 
In ſuch caſes as we have laſt been treating of, an attorn 
would do very right to procure a releaſe for his client. There 


is not any difficulty in pleading that. 1 


* 
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Ell. The Proceedings upon an Aſſumꝑfit. 


1. Original. 


By the ſtat. 19 H. 9. c. 9. like proceſs ſhall be in actions 
upon the caſe in B. R. & C. B. as in treſpaſs and debt. 
And therefore in C. B. (and likewiſe in B. R. when the pro- 
ceeding there is by original) the proceſs muſt be attachment, 
diſtreſs, and ſo to outlawry, if the defendant does not ap- 

ar. | 

The proceeding by original being expenſive, the Court of 
King's Bench diſcourages the proceeding in that manner, 
for recovery of ſmall ſums, and therefore, unleſs the debt 
amounts to 501. at leaſt, will not allow plaintiff more coſts, 
than if he had proceeded by bill of Middlefex, or latitat. 
Vide poſt. Div. 3. 


2. Declaration. 


In what county emf ſhall be brought, Vide ante, ac- 
tion. Div. XIT. „ 13 

Diſtin&t matters ſhall not be joined with aſſumgſit in the 
ſame declaration. Vide ante action. Div. VI. 


3. The Declaration muſt be certain. 


If it does not ſhew the plaintiff or defendant certainly it 
is bad, If the declaratioa ſays that the defendant would 
pay, without ſaying that he undertook, it is bad. But if it 
ſays that the defendant undertook to pay, without ſaying 10 
whom, it is good; for it ſhall be intended to him from whom 
the conſideration comes. If it ſay, that whereas he under- 
took, without ſaying directly, that he undertook, it will be 
well. So, if the declaration ſays, that the defendant un- 
dertook to pay to the ſaid defendant (inſtead of the plaintiff ) 
it is good. So, if the name of the defendant be omitted, 
ſo that it does not appear who promiſed ; for it ſhall be 
intended that the defcndant promiſed. So if in the ſe- 
cond count the name of the defendant be totally omitted ; 
for that is coupled with the firſt. So, if it be ſaid, that the 
defendant being indebred for money received to the uſe of 
the defendant (for the plaintiff) it is good after verdift, So, 
if it be ſaid, that he plaintiff promiſed (where it ſhould be 
the defendant) it ſhall be aided after verdict, as a miſtake of 
the clerk, where the plaintiff and defendant were well named 
before. 1 Com. Dig. 163. 

By 
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By the fat. 16 and 17 Car. 2. c. 8. After verdict, no 
judgment ſhall be ſtaid or reverſed for miſtaking of the 
Chriſtian or ſurname of the plaintiff or defendant in any 
declaration, Cc. where the right name, or ſurname, in the 
| ſame, or any preceding record, writ, plaint, or roll, is once 
truly alledged. 

Here I cannot avoid obſerving how much more eligible it 
is, to proceed by bill of Middleſex, or latitat, than by origi- 
nal, for ſuppoſing ſach a miſtake in the original, which the 
declaration muſt always follow, the original cannot be amend- 
ed, nor the declaration; whereas if the proceeding be by com- 
mon proceſs, a right bill may be filed, even after verdict, 
whereby the declaration may be aided or amended. - | 

By virtue of this fat. if the plaintiff be named for the 
defendant, or 2 contra, it ſhall be amended after verdict. 1 
Sid. 306. But vide the preceding obſervation. 

A declaration in aſſumpſit muſt ſhew the time and place 
of the promiſe. Or rather alledge a time and place, 
though neither be true, as the plaintiff may lay the venue in 
aſſumpſit in what county, c. he pleaſcs, and try the cauſe 
there, unleſs the venue is changed upon the application of 
the defendant. 

The declaration muſt ſhew that the undertaking was cer- 
tain. Vide ante Div. I. No. 3. Yet, if it be aſcertained by 
an averment it is ſufficient ; as a promiſe to pay as much as 
he ſhould deſerve, with an averment that he deſerved fo 
much, is good. Vide ante Div. J. No. 4. To pay as much 
as he ſhould expend for officers, with an averment, that he 
expended ſo much for them. So, it muſt ſhew the certain 
cauſe of the debt, for which the defendant made the pro- 
miſe ; and therefore, indebitatus aſſumpfit, for money before 
then due, is not ſufficient without ſaying, for what cauſe due. 
So, it is not ſufficient to ſay that he ought to pay according 
to an agreement between them; for perhaps the agreement 
was by deed, bond, tc. | = 

But, for wares fold, money received to his uſe, &c. with- 
out ſaying for what wares in particular Us. is ſufficient. So, 
for diet for divers months, without ſaying, how many, is ſuf- 
ficient. 80 for work and labour done and performed, in 
and about the buſineſs of the defendant. So, if it be inde- 
bitatus for ſalary; for premium, upon a policy of ſuch a ſhip, 
Sc. it is ſufficient without ſaying how much. 

For goods fold to the wife, for the uſe of the huſband. 
So, if the action is founded upon another conſideration, 'as 
torbearance, c. there is no need to ſhew the cauſe of the 
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LIL. The Proceedings upon an Aſſumꝑfit. 


1. Original. 


By the ſtat. 19 H. 7. c. 9. like proceſs ſhall be in actions 
upon the caſe in B. R. & C. B. as in treſpaſs and debt. 
And therefore in C. B. (and likewiſe in B. R. when the pro- 
ceeding there is by original) the proceſs muſt be attachment, 
diſtreſs, and ſo to outlawry, if the defendant does not ap- 
pear. 

The proceeding by original being expenſive, the Court of 
King's Bench diſcourages the proceeding in that manner, 
for recovery of ſmall ſums, and therefore, unleſs the debt 
amounts to 50. at leaſt, will not allow plaintiff more coſts, 
than if he had proceeded by bill of Middlefex, or latitat. 
Vide poſt. Div. 3. | 


2. Declaration. 


In what county afſump/it ſhall be brought, Vide ante, ac- 
tron. Div. XII. 9. 11, 12. 

Diſtin&t matters ſhall not be joined with aſſumpſit in the 
ſame declaration. Vide ante action. Div. VI. 


3. The Declaration muſt be certain. 


If it does not ſhew the plaintiff or defendant certainly it 
is bad, If the declaration ſays that the defendant would 
pay, without ſaying that he undertook, it is bad. But if it 
ſays that the defendant undertook to pay, without ſaying 10 
whom, it is good; for it ſhall be intended to him from whom 
the conſideration comes. If it ſay, that whereas he under- 
took, without ſaying directly, that he undertook, it will be 
well. So, if the declaration ſays, that the defendant un- 
dertook to pay to the ſaid defendant (inſtead of the plaintiff) 
it is good. So, if the name of the defendant be omitted, 
ſo that it does not appear who promiſed ; for it ſhall be 
intended that the defcndant promiſed. 80 if in the ſe- 
cond count the name of the defendant be totally omitted ; 
for that is coupled with the-firſt. So, if it be ſaid, that the 
defendant being indebred for money received to the uſe of 
the defendant (for the plaintiff) it is good after verdict. So, 
if it be ſaid, that he plaintiff promiſed (where it ſhould be 
the defendant) it ſhall be aided after verdict, as a miſtake of 
the clerk, where the plaintiff and defendant were well named 


before. 1 Com. Dig. 163. 2 
7 
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By the fat. 16 and 19 Car. 2. c. 8. After verdict, no 
judgment ſhall be ſtaid or reverſed for miſtaking of the 
Chriſtian or ſurname of the plaintiff or defendant in any 
declaration, Cc. where the right name, or ſurdame, in the 
ſame, or any preceding record, writ, plaint, or roll, is once 
truly alledged. | 
Here I cannot avoid obſerving how much more eligible it 
is, to proceed by bill of Middleſex, or latitat, than by origi- 
nal, for ſuppoſing ſach a miſtake in the original, which the 
declaration muſt always follow, the original cannot be amend- 
ed, nor the declaration; whereas if the proceeding be by com- 
mon proceſs, a right bill may be filed, even after verdict, 
whereby the declaration may be aided or amended. | 

By virtue of this fat. if the plaintiff be named for the 
defendant, or è contra, it ſhall be amended after verdi&t. 1 
Sid. 306. But vide the preceding obſervation. = 

A declaration in aſſumpſit muſt ſhew the time and place 
of the promiſe. Or rather alledge a time and place, 
though neither be true, as the plaintiff may lay the venue in 
aſſumpſit in what county, &c. he pleaſes, and try the cauſe 
there, unleſs the venue is changed upon the application of 
the defendant. 

The declaration muſt ſhew that the undertaking was cer- 
tain. Vide ante Div. I. No. 3. Yet, if it be aſcertained by 
an averment it is ſufficient ; as a promiſe to pay as much as 
he ſhould deſerve, with an averment that he deſerved ſo 
much, is good. Vide ante Div. 1. No. 4. To pay as much 
as he ſhould expend for officers, with an averment, that he 
expended ſo much for them. So, it muſt ſhew the certain 
cauſe of the debt, for which the defendant made the pro- 
miſe ; and therefore, indebitatus aſſumpfit, for money before 
then due, is not ſufficient without ſaying, for what cauſe due. 
8o, it is not ſufficient to ſay that he ought to pay according 
to an agreement between them; for perhaps the agreement 
was by deed, bond, Oc. | 7 

But, for wares ſold, money received to his uſe, c. with- 
out ſaying for what wares in particular Ic. is ſufficient. So, 
for diet for divers months, without ſaying, how many, is ſuf- 
ficient. So for work and labour done and performed, in 
and about the buſineſs of the defendant. So, if it be inde- 
bitatus for ſalary ; for premium, upon a policy of ſuch a ſhip, 
&c it is ſufficient without ſaying how much. | 

For goods fold to the wife, for the uſe of the huſband. 
So, if the action is founded upon another conſideration, as 
torbearance, c. there is no need to ſhew the caule of the 

Vor. I. G debt 


82 


debt. 1 Com. Dig. 164, who cites many authorities, and 
therefore I. fear to call the doctrine in queſtion, eſpecially 
as his own authority is very great. But, as I have already 
ſtated various inſtances, where forbearance alone, is not a 
ſufficient conſideration (eſpecially in caſes where money 
claimed was not either legally due, or recoverable by law) the 
ſafeſt method will be to ſtate the cauſe of the debt, and then 
if any ſuch objection lies to it, the queſtioa may be deter- 
mined upon demurrer, without the expence of a trial. 

An. indebitatus for tithes, for ſervice, for labour, Oc. is 
ſufficient. So, in an inſimul computaſſet for money due from 
the defendant to the plaintiff, it is ſufficient without ſaying, 
for what cauſe due. Hob. 88. 2 Cro. 602+ But then the de- 
elaration ſtates that upon ſuch account the defendant; was 
found in arrear to the plaintiff in ſuch a ſum, and being ſo 

found in arrear, he, in conſideration thereof, promiſed to 


Y» | 
7 A declaration that the defendant promiſed to pay his- coſts, 
without ſaying, how. much be had empended, is bad. That the 
plaintiff had done many ſervices for the defendant, without 
ſaying what, adjudged bad, even atter verdict. 

But, in conſideration, that at the requeſt of the defendant, 
he had made divers cloaths, without ſaying, what, in par- 
ticular, is good; for the defendant knew, they being made 
at his requeſt. Or had found victuals for the defendant, 
his retinue aod ſervants, without ſaying for whom, or for 
ꝛobut time, Or had found neceſſaries in his ſickneſa, with- 
out ſhewing what. So, if the. words in: conſideration, are 
omitted, where the action is founded upon a contract, which 
imports: a conſideration. So, if there are ſeveral counts 
for the ſame cauſe, without ſaying, other, it will be good, 
after verdicti 1 Cem. Lig. 164, 5. 

I: am inelined to think the courts would not, now, give 
any countenance to a demurrer, founded upon ſuch an omiſ- 
fion, although it ſhould be aſſigned for cauſe of demurrer. 

On an action for meat and drink for a wife- living ſepa- 
rate from her huſband, they muſt be deſcribed as found for 
the wife, and not for the huſband generally. Stra. 127. If 
he. undertook o pay, is omitted, it is bad, even after verdict. 
2 L. Ray. 1516. 

If the declaration is, that the defendant and another made 
a promiſſory note, it is bad. 2 L. Nay. 1644. Or that the 
defendant and another, jointly, or ſeverally promiſed, it is 
bad; it ought to be, jointly and ſeverally. Mid. "ih 

$71 4+ Other 


[ 83 ] 
4. Other Requifites. 


The declaration muſt alledge perfotdnlite bf tis Shuts, 
or conſideration of the promiſe, except where there are mu- 
tual promiſes. Yet where there are mutual promiſes, if = 
thing is expreſſed to be done in conſideration FE: a thing 
the other part, and is to be done at a day = uen v5 
formance of the conſideration muſt be alle _- en Lic, 
if it be to be done at a day precedent. And'it is not fi 
cient, that the performance 8 alledged in the words of the 
confideration to be performed, if it be not alſo aecordir 


the intent. And it muſt ſhew an exact erformance. U 


ſo certainly, that the court may adjudge it to be 8 
formed. But, if it ſhew à certain and exact p rmance, 
it is ſuffirient in general terms. So the decl; 4806 mu 
aſſign a breach of the promiſe.” And it is ſufficient to 
affigned in the words of the promiſe. Or, if it varies 

the words, if it be purſuant to the ſenſe and inten "oft 
words, it is good. But if the breach aſſigned is larger or 
ſhorter than the 7 it is bad. 80, the decl tion 
generally ought to affign'a requeſt, and notice. An ought 
to have à good W e ut iſcaſting will not hurt it. 
r' Com. Dig. 165. | 


x 


5. Pleas in 4 . 


To a 3 in ee the general iffue'ls 5% af 
fir, i. e. that he did not undertake or promiſe, in 1 115 
and form, as the plaintiff Hath enipliined: 88 him. 
And, if the defendant. plead not guilty, it upo J de- 
murrer. But it ſhalf be alded feel ver a hor the /tat. 32 
H. 8. c. 30. Aub eth B. R. H. 175. _ 

Although there are ſeveral counts in an 4 upon 
ſeveral promiſes, the defendant may plead non Fen - 
nerally! Indeed this is the conſtant courſe. 

In au action n=] 


Dig 165, 6. | 
If the action of — is fr recovery 'of money ow! 


8 


the defendant may in ſuch caſe, pay whit is really due 2 

court, and if plaintiff will not accept it in full, but tries the 

cauſe, the defendant may * evidence of payment = 
2 


1 
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der the general ifſue, for payment is a diſcharge of the pro- 
miſe, as to the ſum paid, and therefore guoad that, it is as 
if no promiſe had ever been made. 


6. Non Aſſumpſit infra ſex Annos. 


By the ſtat. 21 Fac. c. 16. All actions of account and 
upon the caſe, c. other than ſuch accounts as concern the 
trade of merchandize between merchant and merchant, 
their factors or ſervants, ſhall be commenced within fix years 
after the cauſe of action, and not after. Vide ante Div. IV. 

Provided if any judgment be reverſed by error, or arreſt- 
ed after verdict for the plaintiff, or be brought by original, 
 whereon the defendant is outlawed, and the outlawry rever- 
ſed, the plaintiff may have a new action in a year after ſpch 
reverſal, or arreſt of judgment, and not after. 

With a proviſo as to infants, c. as before ſtated under 

Div. 17. „ 
And therefore, if the cauſe of action aroſe fix years be- 
fore, the defendant a plead that he did not undertake 
within fix years, before ſuing forth the original, or exhibit- 
ing the bill. This plea admits a cauſe of action before the 
ſix years, therefore the general iſſue is commonly pleaded, to 
put the plaintiff on proof of a cauſe of action. 

The plea of the ſtatute of limitations will not avail, if 
the defendant promiſe within ſix years, though it be with- 
out a new conſideration. Or, if he acknowledge the debt 
within fix years, it is evidence, though it may not be con- 
eluſive. Or, if he ſay, prove it due, and I will pay you. 1. 
Com. Dig. 166. 3 

I conceive if an action of aſſumpſit is brought againſt ſeve- 
ral, ſome of whom plead the ſtat: a promile by one with- 
in the fix years is not ſufficient to charge the other defen- 
dants. Vide 2 Vent. 151, | 

The defendant muſt plead the ſtat. otherwiſe the plaintiff 
ſhall 7 though the declaration alledge a promiſe ſix 

Ik a promiſe be ten years before, to pay upon requeſt, Qc. 
And the firſt requeſt be made within the fix years, the /tat. 
is not a good plea; for the cauſe of action accrued upon re- 
queſt. So, where the conſideration of the aſſumpſit is exe- 
cutory, the defcndant ſhould plead that the cauſe of action 
did not accrue within fix years, &c. 1 Com. Dig. 166, 7. ; 


WE 

If the action is upon a note, or bill of exchange payable 
at ſome time ſubſequent to the date, the plea ſhould be that 
the cauſe of action did not accrue within fix years. c. 7 

The ſtat. it is ſaid, cannot be pleaded, after money paid 
into court. Bunb. 100. But I conceive there are ſome 
caſes where it may. As ſuppoſe a demand made for goods 
ſold, or work done, or medicines ſupplied, &c. by an apo- 
thecary, and a great part of the bill was due above fix years 
before the action brought, and then at the diſtance of ſeve- 
ral years after, and ſhortly before the action, a few new 
articles are added to the bill, that may not, by a jury, de 
conſidered as a running continued account, in which caſe I 
think the demand upon the new articles may be paid into 
court, and the general iſſue and the ſtat. pleaded, and the 
ſtat. be a bar to the old part of the bill. Contra if there is 
not a conſiderable length of time elapſed, between the for- 
mer and the latter part of the bill. | 
If a writ is taken out in time, and plaintiff dies, and his 
executor ſuffers four years to elapſe before he proceeds, the 
ſtat. is a good plea. Stra. go7. 

It plaintiff as aſſignee of a bankrupt, delares that defen- 
dant was indebted to the bankrupt, and promiſed to the 
plaintiff, and defendant pleads that the cauſe of action did 
not accrue to the bankrupt within ſix years, it is ill. Stra. 

19. | | 
: The ſtat. of limitations may be replied to a plea of ſet- off. 
Stra. 1271. | 


7. Replication to a Plea of the Statute of Limitations. 


To a plea of the at. the plaintiff may reply that he or 
ſhe was an infant, covert, Ic. when the cauſe of action ac- 
crued, and ſued within fix years after full age, c. And 
though in the proviſo for A c. treſpaſs only is men- 
tioned, and not treſpaſs upon the caſe, yet all actiont upon the 
caſe, are within the equity of this provi/o. | 

And, though the fix years elapſe during the nonage, an 
infant may ſue afterwards, during his infancy, without wait- 
ing until he is of full age. 1 Com. Dig. 167. 

The plaintiff may reply that the def: ndant was out of the 
realm, and which replication is given by the ftat. 4 and 5 
Ann c. 16. | 5 . & 

But, he cannot reply, that the defendant had privilege of 
parliament. | 

The 
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e grey fy by his replication, that be purchs 


another original, upon which the defendant was out- 
lawed, —-þ aer the outlayry was avoided, and he ſued 
Fithio 2 year. And this when the outlawry is avoided by 
2 or reverſed by error. 
Or the plaintiff may reply, that heretofore he obtained a 
judgment, and that was reverſed, and he now ſues within a 
year after the reverſal. Or, that he obtained a verdict. So 
an afbon commenced in an inferior court, which was re- 
moyed by habeas corpus. Or, that he had ſued another origi- 
nal, which was returned and continued, and that within 
6x years before that original the defendant promiſed. Or, 
that the plaintiff ſued a /atjtat, which was continued, and 
was to the jotept the plaintiff might declare upon it for the 
foe cauſe. Or, a writ of privilege continued. 1 Com. 


Dig. 167. 

85 of a bill of Middleſex. 

That he ſued a writ for a battery in Lenden, with intent 
fo declare for treſpaſs, upon which the defendant was out- 
lawed, and within a year after the reverſal he commenced 
the preſent action for treſpaſs in Middleſex. 

But, it is ſaid, the plaintiff cannot reply, another original 
ſugd by his teſtator, who died, and ſo it abated, for that is 
not within the /faf. 21 Fac. c. 16, The authorities ſeem 
contrary. Vide 1 Com. Dig. 169. 

Akecording to Salk. 425. The plaintiff may reply it. Lat. 
264 is contra. I am inclined to think it may be replied, for 
the executor or adminiſtrator, cannot (according to 6 Co. 10. 
b.) have a writ by Journies Accompts, to continue the firſt 
proceſs ; for the doctrine there laid down, is, where the 
firſt writ abates by the death of a /ole plaintiff, a writ by 
Aurnist Accomptr, cannot be ſued. If there are two plain- 


es Upon. it. 
"If * an g ſumgiit upon an igſmul computaſſet the ſtat. of 
imitations be pleaded, the plaintiff cannot reply, that it was 
r an account between merchants; for the exception goes 
only to accounts current, not to ſtated accounts. 3 Saund. 
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* The plaintiff may reply generally, (if the facts will war- 
rant it) that the defendant undertook, or that the cauſe of 
action accrued, within ix years. | 
Bankruptcy and afligament to plaintiff, and that the cauſe 
of action aroſe within fix years, before the aſſignment, is not 

3 good. Stra, 556. | 

1 Replication that the plaintiff was beyond ſea, is good in 
F an action upon a bill of exchange. Stra. 836. And ſo I 

conceive in any other action ſpecified in the ſtat. 21 Fac 

6. 16. 

A bill may be filed againſt an attorney to ſave the /fat. of 

limitations from attaching. Doug. 300. 

There may be caſes which fraud will take out of the /tat. 


of limitations. Doug. 632. Which vide. 
8. Pleas in Diſcharge. 
1. Tender. 


The defendant may plead matter in excuſe or diſcharge : 
as before a general imparlance he may plead a tender, and 
always ready. This plea docs not go in bar of the action, 
but of damages. It cannot be pleaded after a general im- 
parlance, becauſe the plea avers that defendant was always 
from the tender, ready to pay. The money muſt be brought 
into court, and a profert of it, ſtated in the plea. 

Where a tender is pleaded, and the money brought into 
court, and the plaintiffaccepts it, he cannot afterwards pro- 
ceed for damages. 

To a tender after a general imparlance, the plaintiff may 
roy that as an e/oppel. Or, he may demur. Vide 5 Com. 

ig. 189, 227. 

conceive if defendant pleads a tender after a general im- 
parlance the plaintiff may ſign judgment by default. 

The manner of pleading a tender in aſſumpſit, where there 
are ſeveral counts, as now uſed, and which is, in my opini- 
on, the molt eligible, is to plead as to all the ſeveral ſums of 
money, in the ſeveral counts mentioned, except, ſo much, 
parcel of thoſe ſums, non aſſumpfit, and as to that ſum, reſi- 
due, Ofc. a tender. Go 

After an imparlance had by executor, he ſhall not plead 
tender by the teſtator, and that teſtator and executor were 
and are always ready to pay. Fort. 376. | 

If the tender is ane day after the day of payment in a pro- 
miſſory note, it is not good. Fort. 376. 
| If 
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If tender ante diem exhibitionis billæ is pleaded, plaintiff ſhall 


not make up the book with the general memorandum, re- 
ferring to the firſt day of term, which was before the tender, 
but with a ſpecial memorandum according to the fact. Stra. 
638. | 

Tender cannot be pleaded after order for time. Barnes 
337. Cont. 1. Burr. 59. 

After general imparlance, leave to plead tender may be 
in the firſt four days of next term. Barnes 343, 354. 

On want of time for the poſt, declaration delivered late, 
defendant may have leave to plead tender, after the four 
days. Barnes 351, 353, 357, 361, 362. 

So if plaintiff amends his declaration, defendant may have 
leave to plead tender as of laſt term, or that plaintiff accept 
his tender of the preſent. Barnes 359. 

If tender is pleaded, the placita is no eyidence, but an ori- 
ginal muſt be produced. Barnes 165. 

A demand of the money, ſubſcquent to the tender, and 
a refuſal to pay, will avoid the tender, unleſs the demand is 
made at an improper time and place, &'c. As, ſuppoſe the 
debt a large ſum, and demand made after tender, when the 
debtor is met accidentally from home, and ſo circumſtanced 
that it is highly improbable he ſhould have ſo much money 
with him, but he ſhould on his return home immediately 
furniſh himſelf with money, and tender, or endeavour to 
tender it, in the preſence of one witneſs at leaſt. 


(2.) Within age. 


Tf the defendant is an infant, he ſhould appear by guar- 
dian, for he hath not knowledge of his own affairs, or to 
chooſe a man to plead well for him, and may have an action 
againſt his guardian, if he loſes by miſpleading. 

If he appears by prochein amy, it is bad. 

90 in all actions real, perſonal, or mixed againſt an infant, 
if he appears by attorney, it is error. Vide 5 Com. Dig. 172. 
Vide poſi. Action againſt an infant. 
| To a plea of nonage, the plaintiff may reply neceſſaries. 
It ſhall not be intended for neceſſaries, if it be not alledged, 
and therefore if the defendant pleads within age, and the 
plaintiff demurs, there ſhall be judgment for the defendant. 
R. 2. Cro. 560. : | | 

The plaintiff may reply, that the defendant was of full 
age, and not within, c. Or, he may reply, for part full 

. ' ages 
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ge, to the reſidue for neceſaries, though all the ſame day. 
N. 1 Salk. 223. 6-2 
It is ſufficient to rejoin, that it was not for neceſſaries ge- 
nerally, without ſaying that the money, or any part 
thereof, was not for neceſſaries. R. Lut. 241. Carth. 


110. | 
The defendant cannot plead, within age, and traverſe the 


promiſe. R. Jon. 146. 


(3) Outlaury. 

To an indebitatus afſumpſit, where the ground of the ac- 
tion is forfeited by outlawry, it may be pleaded in bar, that 
the plaintiff is outlawed. Soy in a quantum meruit, though 
the demand be not reduced to a certainty. So, in aſſumpit, 


upon a bill of exchange. Vide 5 Com. Dig. 189. 
Outlawry may be pleaded in abatement, to an indebitatus 


| affunyſit | 


In perſonal actions, outlawry of one plaintiff, is a plea to 
both. 9 | 

So in an action by huſband and wife, it is a good plea in a- 
batement that the wife was waived. 1 Com. Dig. 6. 

It may be pleaded though the outlawry was after the ac- 
tion brought. 1 Salk. 1798. 

If it be pleaded in bar, and the outlawry be reverſed 
before the day for bringing in the record, there ſhall be only 
a reſpondeas oufler. R. Yelv. 36. 2 Cro. 484. Otherwile, 
if he fails to bring in the record upon the day, when there 
was not any reverſal, for then there ſhall be judgment. X. 
5 T0 £2 REES | 


(4) Foreign Attachment. 
So to an aſſumpſit the defendant may plead a recovery by a 


foreign attachment on a plaint entered before the original or 


bill filed. So to an indebitatus aſſumpſit, it may be given in 
evidence upon non afſumpſit. Lut. 995, and vide Carth. 344. 
This is more eligible than running the riſque, and being at 
— of ſetting forth the proceedings upon the re- 
cord. 

It may be pleaded, or given in evidence if the plaint was 
entered before the original, or bill filed. Per Trevor, 1 
Salk. 291. Per Holt, if there was a condemnation before 
the original. 1 Salk, 280. Te 


[ 90 J 
be plaintiſt may reply, if its pleaded, or if not, but given 
in evidence on the general iſſue, he may ſhew, that the debt 
aroſe out of the juriſdiction. If its pleaded he may traverſe 
the cuſtom, or demur. 5 Com. Dig. 190. 
But where an executor or adminiſtrator is plaintiff, foreign 
attachment is not a bar, for if it was, ſimple contract credi- 
tors might be paid, and judgment and ſpecialty creditors go 
unpaid. Fiſher adminiſtratrix, v. Lane. 3 Vilſ. 297. I muſt ob- 
ſerve the adminiſtratrix in this caſe, had not any notice of 
the attachment, and upon that point, the caſe feems to have 
been determined. 
The defendant muſt ſhew, that plaintiff, in foreign attach- 
ment, {wore to his debt. Stra. 641. 


(5) Statute qgainſt Uſury. 


So, the defendant may plead, that the contract, upon 
which the action is founded, was uſurious. And if it ap- 
pears by the declaration, that the contract was uſurious, 
thong it is not pleaded, there ſhall be judgment againſt the 
plaintiff, But it fhall not be intended uſurious, if it does 
not expreſsly appear. Laut. 273. 

The defendant muſt ſhew the uſurious agreement ſpecial- 
ly, and how much more than legal intereſt was given. R. 
3 Mod. 35. So, he muſt — aver, that the agreement 
was for giving day of payment, Ic. R. Jon. 410. And that 
it was corruptly agreed. Cro. Car. 510. 

To this the plaintiff may reply, that it was not corruptly 
agreed. Or, that he lawfully bargained, with a traverſe of 
the corrupt agreement. 'That it was fora lawful debt, with 
— Sc. 5 Com. Dig. 224. Vide poſt. Pleading in 

f. 


(6) Statute againſt Gaming. 


So, to an aſſumgſit, the defendant may plead the fat. 9 
Ann. c. 14.that the money was won by play. 
Jo an action upon a bill of exchange, or a promiflory note, 
given for a gaming debt, brought by an indorſee, who gave 
2 valuable conſideration, and had not notice, this fat. is a 
2 bar, for the ſtatute declares all ſecurities for ſuch debts, 
abſolutely raid. Vide Doug. 614, 713, 715. | 
Io this the plaintiff may rep/y it was for a fair debt, and 
traverſe its being given for money won at play, and * 

Wit 
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with a verification; upon which traverſe the defendant takeg 
iflue ; or, in a ſhorter way, the plaintiff may proteſt, that 
it was for a fair debt, and take iſſue upon its being given 
for money won at play. 4 


(7) Accord or Arbitrament. 


| So, to an of/ump/it the defendant may plead, accord with 
ſatisfaction, or arbitrament. 2 
So, accord with ſatisfaftion, may be pleaded in all actions, 
where damages only, are to be recoyered, 
So, accord with ſatisſaction by one defendant, is a bar as to 
all. 1 Com. Dig. 106. | 
If a man plead an accord, the ſafeſt way is to plead it as a 
ſatisfaction, and not by way of accord; and therefore he need 
ſay no more, than that the defendant gave ſo much to the plain- 
tiff in ſatisfafion, which the plaintiff received. 7 Co. 80. b. 
If he plead it as an accord, he muſt ſhew a ſpecific per- 
formance. Did. | 8. | 
So, if a man pays money upon a void award, which is ac- 
2 it may be pleaded as an accord and ſatisfaction. R. . 
alk. 71. | 5 
If 7 plead an accord executed before the money was 
due by the condition, he ought to plead it in ſatisfaction of 


A 326M % 


To this plea the plaintiff may reply, that it was not received 


58. 


(8) Payment. 


So the defendant may plead payment of money accordin 
to the undertaking. 2 Bro. Ent. 6. R. Salk, 516. But 
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this ſeems to amount to the general ifſue. 5 Com. Dig. 191. 

R. Con r. Salk. 516. But I think as the chief baron thinks ; 

payment takes away the very giſt of the action, and it is, as 

if no promiſe ever exiſted. At all events it may clearly be 

given in evidence, upon the general ifſue, and therefore, 
non aſſumpſit, is, in ſuch caſe, the beſt plea. 

The defendant may plead payment after the laſt continu- 
ance, or payment of ſo much in ſatisfaction. But a note or 
bill given in 1 if it be not under ſeal, is not good. 
5 Com. Dig. | 

If a man is Audebted on ſeveral accounts to the face per- 
for, and pays money to him, it ſhall be on that account 
which he pleaſes to declare it to be; but if he gives no di- 
rection, the creditor may apply it to which account he plea- 


ſes. Stra. 1194. 
(q) Infimul Computaverunt. 


So to an offumpſit the defendant may plead that, fince 
the promiſe made, he and the plaintiff accounted together, 
and upon that account he (the defendant) was found in ar- 
rear ſo much, which he hath paid. 5 Com, Dig. 191. And 
only cites. Bro. V. M. 94. ioo. 

In 1 Bur. 9. It is held that a ſtated account cannot be 

!eaded in bar, to an action on ſimple- contract. 

I think all the obſervations made on the plea of payment, 
apply in this caſe. Vide infra. Alſo vide ante Div. VII. 

An account without payment, or releaſe, is no plea to an 
indebitatus ofſumpſit ; for, a choſe in action cannot diſcharge a 
matter executed; 

So inſimul computafet and payment, amount to the gene- 
ral flue. 5 Com. Dig. 191. 35 


(10) Bond for the money. 


So to an aſſumpſit, the defendant may plead a bond given 
by him for the money demanded ; for the bond determines 
the contract. So he may plead that all the counts are for the 
fame ſum, and he has paid part, and given a bond for the 
reſidue. But Vide infra. So he may give it in evidence up- 
on non aſſumpſit. And if it be pleaded, it is bad for it a- 
mounts to the general iſſue. 5 Com. Dig. 191. 


(11) Diſcharge 
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(11) Diſcharge from the Promiſe... 


go the defendant may plead, that the plaintift before the 
breach diſcharged him from the promiſe. 5 Com. Dig, 
191. 
When a promiſe may be diſcharged or not. Fide ante Dio. 
VII. 


(12) A Releaſe. 


So he may plead a releaſe after the promiſe. A releaſe to 
fuch a day, ab/que hoc that he promiſed afterwards. But a 
releaſe upon. performance of the promiſe in part quaad hoc 
does not diſcharge the promiſe for the refidue. 5 Com. Dig. 


191. + 
"If the releaſe produced hath a material variance from the 
releaſe in the plea, it is bad. As if it be of a different date. 
R. 2 Vent. 131. ot 
To a releaſe pleaded, the plaintiff being a party to the 
deed, cannot plead ne releſſa pas, (he did not releaſe) but muſt 
demur, or ſay non eff factum R. 2. Bul. 55. Otherwiſe if he 
be a ſtranger to the releaſe. Bid. . 


| (13) Performance. 
| So to an aſſumpſit the defendant may plead a ſpecial per- 


formance. 

A ſum given in ſatisfaction, after the day of payment, is 
not a good ple. | 

But if the defendant pleads a ſpecial performance : as pay- 
ment, &c. upon an indebitatus aſſumpſit, it is bad, for this 
amounts to the general iſſue only; yet he may plead it, for 
it admits a promiſe. R. 1 Salk. 394. But ſurely the plain- 
tiff may demur ſpecially, and aſſign for cauſe, that the plea 
amounts to the general iflue only. 

90 if he pleads that by agreement with the plaintiff he 
paid to A. that he performed all on his part to be perform- 
ed; or another promiſe, and traverſe the aſſumpſit modo et 


forma. 5 Com. Dig. 192. 


(14) Diſcharge upon Statute for inſolvent Debrirs. | 


So the defendant may plead in diſcharge of an execution 
againſt his body, Sc. a diſcharge according to the fat. — 
re 
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relief of inſolvent debtors. And if the plaintiff demurs to it, 
he ſhall have judgment, but no execution againſt his body; 
for the demurrer confeſſes the diſcharge. | 

80 the plaintiff may take His judgment immediately. 5 
Com. Dig. 192. 4, 

With reſpect to the form of pleading, the modern ſtatutes 
generally point it out. 

If A. indebted to B. by ſimple contract, becomes a fupi- 
tive; an inſolvent act paſſes ; A. returns, and five months 
afte? is arreſted for this debt, lies five months in priſon, and 
is diſcharged by the inſolvent act, he ſhall not plead it againſt 
the bond; for he ought to have ſurrendered in reaſonable 
time, before he was arreſted; or when arreſted, have brought 
ati habeas corpur, and been ſurrendered. R. on demurrer, 


2Wilfſ. 332. 
Alion upon tir Caſe for a Conſpiracy. 
F When it lies. 


A writ of conſpiracy lies, when two or more by malice or 
covin conſpire to indie another falſely, who is acquitted. If 
only one perſon labour the indictment, conſpiracy does not 
lie, but an action upon the caſe in nature of a conſpiracy. 
So, if huſband and wife conſpire without any other, for 
they are but one perſon, Conſpiracy, or an action upon the 
caſe in nature of a conſpiracy, lies for a maticious indictment 
for felony, if the party be ac quitted- thereof. So it lies for 
a TW indicting one as r b _ another as ac- 
ceſſory, by the acceſſory, if the principa acquitted, 
whereby the accelicn) is diſcharged. * Com. Be. | 168, 9. 
By the fat. 8 H. G. c. 1d. If a man be indifted or ap- 
pealed for treaſon, felony, or treſpaſs in a foreign country, 
and acquitted, . he ſhall have conſpiracy; and recover treble 
nn ooo 
It lies for a malicious indicting for battery, or for any 
thing that endangers his life or liberty, or prejudices his re- 
putation. 1 Com. Dig. 169. e 
So, I conceive it lies for any malicious proſecution, where 
the party is put to expence. So it lies for procuritig an ac- 
tion to be brought by another maliciouſly. _ | 
Action upon the cafe in nattireoftonfpiracylies for a malici- 
ous proſecution, though the indictment be returned ignoramus. 
Or, the indictmient be itrſufficient? Soif he Was impriſoned, * 
reteive 
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received any other damage from it, though the party did 
not proceed farther. 80, if a nolle proſegui be entered {5 
the indiftment. 80, it lies for impoſing the crime of 

ny upon him without cauſe. Though he went before a juſ- 

tice of the peace. 

So, it lies for a malicious conſpiracy to cauſe a tavern to 
be reputed a bawdy houſe. It lies for a malicious preſent- 
ment in the ſpiritual. court for adultery, by a church war- 
den. For maliciouſly exhibiting articles there, with intent 
to defame, and ſpecial damage. For a malicious citation 
there, upon which the plaintiff was excommunicated. For 
a malicious citation there by an apparator. 1 Com. Dig. 169. 
170. 
"Ic. lies againſt huſband, wife, and ſervants, for giving 
money ſeverally to an apprentice to ſpoil his maſter's goods 
in the making, to ruin his trade, though only one of the 
defendants preſent at a time. Stra. 144. An action lies 

for a malicious proſecution, tho' the court has not granted 
2. copy of the indictment. Stra. 1122. 

I muſt here obſerve that now, the uſual mode is, here you 
proceed againſt one only; to declare for a malicious proſecutions; 
proceeding, or charge, without taking notice of any con- 
ſpiracy, but alledging that the defendant unlawfully: intend- 
ing to injure the plaintiff, did, &c. If two: or: more are 
concerned, and made defendants, there may not be any im- 


propriety in charging à conſpiracy, ſuppoſing it can be W 
ed. Vide pot. Div. II. ” 


In When an Amir moe caſe for a Conſpiracy does 


Conſpiracy does. not lie, nor an aQtion upon the * 
againſt a judge of aſſiar, juſtice of peace, or other juſtice 
by commiſſion upon record, who is ſworn, for any thing 
done in public, as judge or juſtice, though he do that 
which is illegal. 1 Com: Dig. 170. 

But if he act corruptly or maliciouſſy, and what he does 
is: not” merely an error in judgment, the court of —_— 
Bench will grant an information againſt him. 

Theraction will not lie againſt any of the grand j jury, or 
petit jury for a thing done, when ſworn, though the party 
be: acquitted. Nor if the party be convicted. Nor againſt 
any one who comes into court, and diſcovers a felony, and 
E e tho 1 | 

Yet, 
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Yet, if a judge out of courtſu born witneſſes, and malici- 
ouſly threaten indiftors to induce them to find any one 
guilty, an action upon the caſe lies againſt him. So if a juſ- 
tice of peace, without any accuſation ſend his warrant againſt 
any man for felony, whom he knew to be innocent. 1 
Com. Dig. 170. 

Vet perhaps even in this caſe the courts might adjudge 
the juſtice to be within the protection of the 24th of G. 2. 
c. 44. biz. that a month's notice of commencing an action 
muſt be given to him, and that he may tender amends in bar 
of the action, or pay money in court. | 

An action upon the caſe lies againſt a man who refuſes to 
do that which is miniſterial : as, to give an oath to the 
party robbed. Ing 
But, this action does not lie, for a legal proſecution. As, 
if a man, upon a juſt cauſe of ſuſpicion, cauſes another to be 
bound by a recognizance to appear, and to anſwer to an in- 
dictment to be preferred againſt him. Though no felony 
was committed. Though he does not ſhew any cauſe for 
his fuſpicion. So if a man complain to a juſtice of the 
peace for barratry, Wc. upon which proceſs is awarded a- 
gainſt him to find ſureties for his good behaviour. Or, 
complain to a juſtice that A. committed felony, and after- 
wards by command of the juſtice proſecutes him. So, it 
does not lie for ſuing in London, for a matter out of that 
juriſdiction, for it might have been pleaded there. 

So an action upon the caſe does not lie for a malicious 
proſecution, where the judgment of court is againſt the 

plaintiff; for by indirect means the judgment would be 
- avoided; as after conviction, though the proſecution was 
malicious. If the indictment be diſcharged by nolle proſequi, 
conſpiracy does not lie. Or, upon a miſpriſion of the ac- 
tion, recited in an indictment for perjury. 1 Com. Dig. 
171. Vide ante Div. J. 1 | | 

The being acquitted even upon the merits does not entitle 
a man to an action, unleſs he can prove malice, c. Sed 
vide infra. | 

But an action upon the caſe lies for a malicious proſecu- 
tion, upon preferring a bill of indictment, though the 

nd jury return the bill ;gnoramus. So, upon a bad in- 
dictment, if the plaintiff can prove malice, &'c. Vide Gilb. 
Caſes in Law and Equity, Oc. 185. And the. caſes there 
cited: alſo 1 L. Ray. 374, &c. and 1 Stra. 691. | 
Action for a malicious proſecution does not lie againſt 
one exhibiting an information for intention to land goods, 
without 
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without paying duty, if the goods are condemned by the 
— though the commiffioners of appeal re- 
verſe the condemnation. Adj. on error from Trelarid. 1 
Wilſ. 232. | 


111. The Proceeding in Comſpiracy, or in an Action upon the 
Caſe in nature of Conſpiracy. 


1. The Mrit. 


In an action for a conſpiracy it is neceſſary that the writ 
be, by a conſpiracy bettueen them had, But in an action upon 
the caſe, in nature of a conſpiracy, theſe words are not 
neceſſary. Yet theſe words may be in an action upon the 
caſe, in nature of a conſpiracy, but there are doubts, be- 
cauſe the words ſhew a formed action of conſpiracy. _ 

An action upon conſpiracy muſt be again two or more; 
but an action upon the caſe in nature of conſpiracy may be 
againſt one. Vide ante Div. 1. And therefore in an action 
for a conſpiracy, if all except one, are found not guilty by 
verdift, the plaintiff cannot have judgment, for his action 
fails. So in an indiftment, or information for doing a 
thing, by conſpiracy between them had. | 
Otherwife in an action upon the caſe in nature of a con- 

piracy. | EA 

In a writ for conſpiracy, if the one plead to the writ, and 
the other to matter in law, and it be found by verdict againſt 
him who pleaded to the writ, and adjudged for him who 
pleaded to the matter in law, yet the plaintiff ſhall have 
judgment againſt the one who pleaded to the writ; for, it 
may be that they conſpired, though the matter in law is ad- 
mon the other. 1 Com. Dig. 171, 2. 

there is a ſpecial action upon the caſe for a malicious 
proſecution, againſt two, and one is acquitted and one 
found guilty, the plaintiff ſhall have judgment. 1 Wi/ſ. 
210, 


2. The Declaration. 


It muft be laid in the proper County. | 
The declaration in conſpiracy muſt be laid in the county, 
where the conſpiracy was, or where the thing contrived to be 


done, was done. Vide Action. Div. XII. No. Ils 
Vol. I. H - But, 


18 


But, if the conſpiracy be in one county, and the indict- 
ment, without their privity, in another, it ſhall only be, 
where the conſpiracy. was, not where the indictment. So, 
it ſhall not be in the Marſbalſea, or an inferior court, when 
the indictment was tried in the King's Bench. 1 Com. Dig. 


172. 


3. I muſt ſuppoſe the Fact to be Falſe and Malicious. 


The declaration muſt ſuppoſe the fact done by the defen- 
dants to be falſe and malicious; and this in an action upon 
the caſe, as well as in a writ of conſpiracy. And therefore, 
in an action upon the caſe, if the plaintiff declare, that the 
defendant carried him before a juſtice of peace, and when 
he was diſcharged by that juſtice carried him before another 

juſtice, and maliciouſly cauſed him to be bound in a recog- 
nizance to appear at the aſſizes, and there falſely and mali- 
ciouſly endeavoured to have him indicted for felony, it is 
not good; for, the falſely and maliciouſly to endeavour to 
have him indicted, not to the procurement, which was ma- 
liciouſly and not falſely. So, if the declaration ſay, fal/ely 
and injuriouſly procured, c. it is not ſufficient, But, that 
the defendant of his malice to defame, Oc: falſely and invi- 
diouſly impoſed the crime of felony upon him, and malici- 
ouſly procured him to be indicted, is ſufficient z for upon 
the whole declaration it appears to be malicious. Or, that 
the defendant maliciouſly intending to defame, &c. cauſed him 
to be indicted, and falſely depoſed. 1 Com. Dig. 172. 


4. The Declaration muſt ſhew that the plaintiff was indicted 
before a proper Furiſdiction. 


The declaration muſt ſhew, that the plaintiff was indicted 
before juſtices who had authority to take the indictment; 
and therefore, if it alledge an indictment for treaſon before 
A. and B. juſlices 25 the common- bench the peace, at the ge- 
neral gaol delivery, c. it is bad: for it does not ſhew, that 
A. and B. were juſtices for gaol delivery, but only, that the 
indictment was found before them at a gao! delivery. 

If the declaration alledges an indictment for barratry before 
A. and B. juſtices of \affize,-it is bad, unleſs it ſay, juftices of 

r and terminer. So, if the declaration do not ſay, before 
what judge. 852 
But, if the declaration alledge the indiftment before juſ- 
tices of cyer and terminer ; it is ſufficient, though it does 
9 — * n 
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not ſhew, that they were ſuch perſons as might be juſtices of 
oyer and terminer ; for that ſhall be intended. Reſolved af- 
ter verdict. So, if it do not ſhew the authority of the juſ- 
tices, for at the general ſeſſion, &c. ſupplies it. Reſolved 
after verdict, 1 Com. Dig. 173. 

If the declaration ſtates an indictment before juſtices, who 


have authority, if it appears that the indictment was before 


other juſtices, who have not the ſame authority, the decla- 
ration is bad, and the plaintiff cannot recover; as, if an in- 
dictment is alledged before juſtices of ae, and it appears 
to be before juſtices of gaol delivery, for they have a diſtinct 
authority. Tel. 46. | 
Otherwiſe if the indictment be alledged before divers juſ- 
tices, to enquire, &'c. as to divers felonies, and to the peace, Wc. 
and it appears to be before juſtices aſſigned to keep the peace 
only; for they have the ſame authority; ſo a ſmall variation 


between the indictment produced, and that alledged in the 
declaration, does not prejudice; as if the name of a juror 


be Lancaſter in the record, and Lancęſter in the declaration. 
1 Com. Dig. 173. BI WR 

The action lies though the indictment be bad, and excep- 
tion taken to it by the judge, and the party acquitted, with- 
out the gxamination of a witneſs ; and advertiſements con- 
cerning it may be given in evidence, though an information 
granted on them as a libel. Stra. 69. | 


5. The Declaration muſt ſhew the Termination of the Pro- 
 ſeeution. 


A declaration for a conſpiracy in an appeal, where the 


plaintiff was non-ſuited, muſt ſhew, that by the conſidera- 
tion of the court he went without day; for if it be that he 
was acquitted, it is bad; for it ſhall be intended an acquittal 
by the country. And, an action upon the caſe in nature 
of a conſpiracy for indicting, muſt ſay, that be was acguit- 
ted, or ignoramus found, according to the truth of the fact. 


But the omiffion is aided after verdict according to Twiſden. 


I Sid. 15. 1 Com. Dig. 173. | 

In fact, in an action upon the caſe, for malicious proſe- 
cution of an indictment, it muſt be ſhewn how the indict» 
ment was determined Stra. 114. 2 


H 2 The 


* 
* - 
eee eee — ¼ P. ¾⁰—— u Aud $i yu. _CCDcuwuuwu_ 


| 
ö 
1 
© 
i 
þ 
ö 
| 
7 


= A . 1 E 
* = 2% ⁰ — iu Av OY ) „ 


T 160 ] 
The Plea. 


To this action the defendant ſhall generally plead Net 
Guilty. 


ACTION UPON THE CASE FOR A 


J. When it lies. 


1. For Deceit in Play. 


An ation upon the caſe for a deceit lies when a man does 
any Ueceit to the damage of another. As, if a man play with 
falſe dice, and thereby win the money of another. Though 
be do not intice the other to play; for the inticement is not 
the caule of the action, but the uſing falſe dice. So if a 
man 2 deceit at cards, and thereby win money. 1 
Com. Dig. 174. 

So, if one man obtain money from another by any other 
Fraudulent means, where deceit is made uſe of. But in all 
ſuch caſes an action will lie for money Bad and received, by 
the defendant to the uſe of the plaintiff, and this action is 
much more eligible, as being limple in its form, and well 
- known, as being now much in uſe, 


2; Forgery, &c. 


If a man forge a ſtatute merchant, c. in my name, and 
fue a capias upon it, whereupon I am taken, action upon the 
caſe for a deceit lies. Or, forge a grant of a preſentation, 
and make uſe of it in a court chriſtian. Or forye letters of 
refighation of a benefice. So if he obtain money from an- 
other by counterfeit letters co his fervant. So if he rafe 
the name of the obligor out df a bond, and inſert the name 
of A. and then fue him. Or if a parſon raſe the name of 
A. and inſert B. and publiſh him in the church as excom- 
municated. 1 Com. Dig. 174. | | 

I fearce need obſerve that all the preceditig caſes (except 
the laſt, and perhaps that fikewiſe) are indictable offences. 


. 


3. Perſonating. 


This action lies, if a man falſely perſonate another. As, 


if a man ſue a writ in my name without my privity, for 
N Ww 1 
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which writ a fine ought to be paid in Chancery. Or purchaſe 
a quare impedit in my name, without my privity; and then 
abate it, or be non-ſuited. - Or ſue a capias, c, in my 
name againſt A. whereby he is arreſted, Though the pro- 
ceſs be erroneous. So, if a man appear in court in the 
name of another, and confeſs the action. Or acknowledge 
a fine. Or, acknowledge a ſtatute in the name of another. 
Or a judgment, or recognizance. 80 if a man fallely af- 
firms to A. who hath money to deliver to B. that he is H. 


4. Tortious Proceeding in Law. Vide Aftion on the Caſe far 


So if a man proceed againſt another at law deceitfully z, 
as if tenant in ancient deme ſne levy a fine in C. B. to make 
his land frank fee, the lord ſhall have deceit, and ſhall avoid. 
the fine. So, if more lands are inſerted in a ſine, than the 
conuſor intended, deceit lies, and the fine ſhall. be avoided. 
9o, upon the fat. Mag. Char. 9. H. 3. 4. 

If the tenant purchaſe a precipe in capite, by which the 
lord loſes his court; the lord: ſhall have deceit, and recover 
his damages, but ſhall not avoid the judgment. 
So, this action lies, if a, man confeſs a judgment to 4. to 
defeat an action brought againſt him by B. Sa, if a, man 
pracure a vexatious ſuit ; as, if a man ſue a, capias,, upon a. 
forged ſtatute. If a man procure another to. commence an 
action in any court againſt A. to vex him. Ox, ſug in the 
name of another upon a recognizance ſatisfied. Or, ſue in 
the name of A. without his privity, though it be for a juſt 
debt; or procure a ſcire facias to be ſued, and two nihilt re- 
turned againſt, him, who was not bail; or, proſecute the 
bail, when he knew the principal was ſurrendered.. So, if 
a man chaſe 4's cattle into B's cloſe, per quad he is ſubject- 
ed to an action by B. or make uſe of proceſs vexatiquily ; as, 
if a man after a debt levied by feri faciat, knowing it, ſues. 
another fieri facias for vexation. Otherwiſe, if he knew 
nothing of the firſt execution. 1 Com. Dig. 175, 6- 

In this laſt cafe I conceive the court would, on motion, 
ſet aſide the ſecond execution, and order the goods to be re- 


ſtored ; when the party injured might maintain treſpaſs, as 


there would not be any writ in exiſtence, to juſtify the levy; 
90 action upon the caſe for a deceit lies, if a man takes 
the goods of A. knowingly, upon an attachment againſt B. 
I Sid, 183. 1 Lev. 129. But as treſpaſs would alſo lie, it 
would be more adviſeable to make uſe of that form of ac- 
| | | tion, 


6 


tion, as being now much better known, being more fre- 
quently uſed. 

Action upon the caſe lies, if the bail remove a cauſe in 
London by habeas corpus into B. R. and there put in inſuffi- 
cient bail, by which the firſt bail in London are diſcharged, 
after a drocelends. So, if a man ſue vexatiouſly ; as, if he 
ſue in an inferior court, and hath judgment, and execution, 
when the defendant knew nothing of the ſuit. Or ſue in 
the ſpiritual court, till the party be excommunicated, who 
knew nothing of the ſuit. Or, ſuc there upon the fame of 
incontinency, when there was not any ſuch fame. Or, ma- 
liciouſly procure a falſe preſentment there. If he ſuc in the 
ſpiritual court, where it appears by the libel, that the court 
has not any juriſdiction. So, if he ſuc in an inferior court, 
knowing that the cauſe of action aroſe out of the juriſdic- 
tion. Otherwiſe, if it be not alledged, that the plaintiff 
(in that ſuit) knew it. So, if a man exhibit falſe articles 
of the peace againſt 4. upon which he is bound to his good 
behaviour. If he ſue for tithes in the ſpiritual court, when 
he had made a compoſition. Vide pl. Div. V. No, 1. 

So, if a man cauſe another to be arreſted maliciouſly, with- 
out cauſe. 1 Com. Dig. 176. Vide pet. Div. V. No. 1 

As in the laſt caſe, there are doubts in ſome of the books, 
and as it is clear, an action on the caſe, as in nature of a 
malicious proſecution, will lie; that form of action, muſt 
be moſt eligible. 

In the laſt caſe, the origin action muſt be determined, 
before the party injured commences his ſuit. Com. Rep. 
190, 193: and vide Salk. 15. | 

If a man join any one in a ſuit by collufion' * as, if a man 
ſue two as executors, and one of them is not an executor, 
and he confefles the action, the true executor. ſhall have de- 
ceit, and recover ſo much in damages. F. N. B. 98: H. 

But, to avoid the expence and rifque of an aclion (eſpe- 
cially if the party be poor) I ſhiould adviſe a client to move 
the court to ſet aſide the Judgment" with coſts. 

If a man embezil a writ, deceit lies againſt him. Or pro- 
cure another to embezil it,” if i: be embeziled. F. N. B. 


98. . 
„ Re OY Dui in. bis an. 
' So, if a man being entruſted in nis cofefiton” Meter 


the perſon who entruſted. bim; as, if a man retained as 
- 4 & ab ' was | counſel, 
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counſel, become afterwards of counſel with the other party 


in the ſame cauſe. 1 Rol. Ab. 91. J. 34. 
Or, diſcover the evidence, or ſecrets of the cauſe. Or, 


being retained to attend on ſuch a day, at Guildhall, docs 
not come; whereby the cauſe is loſt. 

So, if an attorney act deceitfully, to the prejudice of his 
client; as, if by colluſion with the demandant he make de- 
fault in a real action; whereby the land is loſt. So, if he 
appear without warrant, and make default by colluſion. 
Or, file a writ of ſeiſin with the ſheriff, when there was not 
any judgment; whereby his client is ouſted of his land. So, 
if the ſervant of a merchant lands goods before the cuſtoms 
paid, whereby they are forfeited, fo if a ſhepherd procure. 
ſheep committed to his care to o be ſeiſed as s eſtrays. . Com, 


Dig. I 77. 


6. For Deceit i in mw is fe. 


90 if an officer being intruſted by the law, a&deceitfully 
in his office; as, if a ſheriff return the tenant ſummoned, 
by which he Tofes the land, when he was not ſummoned, 
the tenant ſhall have deceit; and be reſtored to the land. 
And the tenant ſhall have deceit after judgment for the de- 
mandant before his entry; otherwiſe he may delay his entry 
till the viewers and ſummoners are dead, but whether he was 
ſummoned or not, cannot be tried but by examination of 
the viewers, ſummoners and pernors; and if the deman- 
dant make a feoffment, deceit lies againſt him, his feoffees, 


and the ſheriff. And, if the demandant, and ſheriff are 


dead, it lies againſt the heir of the demandant. So, in ex- 
ecution upon a recognizance,” if. the ſheriff return the de- 
fendant ſummoned, When he was not ſummoned by which 
the plaintiff hath execution; the defendant ſhall have de- 
ceit againſt the plaintiff and the ſheriff, and ſhall have reſ- 
titution. And the ſheriff ſhall be puniſhed ſor his falſity. 
So, if the plaintiff recover in waſte, where the defendant 
was not ſummoned. 

90, if huſband and wife loſe by default the land of the 
wife, deceit lies for them; or for the wife after the death of 
the huſband. KP 

So, if a plaintiff in a gquare ampedit recover by default, 
when the defendant was not ſummoned; he ſhall have de- 
ccit, and thereupon a writ to the biſhop. So in an annuity, 
and ſcire [facias upon it, if the plaintiff recover ann 
when the defendant was not ſummoned. | 8. 
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So, if a vouchee loſe by default, when he was not ſum- 
moned. And if a defendant loſe by default, not being ſum- 
moped, deceit lies, though the king was demandant. So, 
if the eſcheator return a writ directed to him, without tak- 
ing an inqueſt, though he he an officer of record. So, if 

he under» or make a return different from the office 
. by the eſcheator. 

Ss if a ſheriff makes a falſe return. 1 Com. Dig. 178. 

Actions againſt ſheriffs for falſe returns are now very 
common, and conſequently the modern form of the action, 
well known. And the declaration generally contains two 
Heri facias : the firſt count ſtates a levy; the ſecond that 
there were goods and chattels within his bailiwick, whereon 
he might have levied; as it may be much eaſier to prove the 
ſecond count than the firſt. | 

This action lies if an officer of a corporation makes a falſe 
return upon mandamus. So if a ſheriff return a juror, who 
bath not any iſſues, whereby his ſucceſſor is Ae with 
the iſſues. TEES return of a pannel to another, who 
hath pot the return of writs, hereby the pannel is quaſhed. 

89, if a ſummoner in the ſpiritual court cite any one in- 
to the ſpirityal court for vexation, without proceſs againſt 
him. Or returꝑ any one warned, when he was not; where» 
by he js excommunicated. 1 Cem. Dig. 177, 8. Vide For 
misfeaſance in an officer, aZion upen the caſe for misfeaſance, 
Div, J. Np. 1. For neglect in an officer, achten upon the caſe 
far negligence, Div. 1, No. 2. | 


7. for Deceit in his Trade. 

80, if a man who profeſſes ſkill, deceive him who con- 
fides in his fkill. As, if a ſmith lame my horſe. If a far- 
rier take upon him to cure my horſe being gravelled in his 
feet, and by his negligence and imprudence kill him. Or 
kill him by bad medicines. So, if a ſurgeon maim my hand, 
by his ignorance in the cure. 1 Com. Dig. 178. " 

If a taylor have cloth delivered unto him to make cloaths, 
and make them inartificially, 1 ext. 268, 9. So, in any 
art or trade I deliver materials for the making a ſpecific 
thing, and it is inartificially made. So, if I employ a man 
to build me an houſe in a workman-like manner, and he 
build it inactificially and badly. 1 Com. Dig. 178. Fide 
Div. FI. Na. 3. But theſe latter cafes are generally claſſed 
under the head of negligence, plaintiffs ſeldom declaring for 
deceit, but for inartificially and negligently performing of 

| the 


I 
the work, for it may be the effect of ignorance, and inat- 
tention, not of deceptive intention. 

I. breaks his leg, it is ſet, the callous formed, he can ſet 
his foot to the ground and walk with crutches; ſends for B. 
an apothecary to take off the bandage ; he deſires C. a ſur- 
geon to be ſent for, who puts an unknown ſteel inſtrument 
on the leg. Afterwards C. takes up the leg, nods to g. who 
puts it on his knee; the leg cracks, the callous is broke; 
action lies againſt B. and C. jointly, though both eminent 
in knowledge and good character. They were trying expe- 
riments, that is acting raſhly, and acting raſhly is acting ig- 
norantly, 2 Will. 359. 


8. For Deceit in a Sale. 


If-a man by a falſe affirmation of a thing within his know- 
ledge deceive in the ſale of goods, action on the caſe, for a 
_ deceit lies: as, if a taverner ſells wine for ſound and good 
which he knows to be corrupt. Or give any one to cat cor- 
rupt meat or drink; for it is ordained that no one ſhall ſell 
corrupt victuals if he knows it. If a merchant ſells cloth 
that he knows to be badly fulled. So, if one ſells ſtone for 
bezoar, when he knows it not to be ſo. So, if a man 
fells goods as his, when they are the goods of a ſtranger, 
without an expreſs warranty. So, if the ſeller ſay they are 
the goods of 4. which he hath authority to ſell, when they 
are the goods of another; though it is not averred, that 
he knew them to be the goods of a ſtranger. So, if he 
ſells a ſtone, or jewels, affirming them to be good, when 
they are not. So, if he ſell land, affirming the rent to be 
ſo much, when it is not; for the rent is certain, and lies 
within his own knowledge, If he fell land, affirming that 
he had a good title, when he knew he had not any title: 

Where the ſeller hath poſſeſſion of the goods, the bare af- 
firmation that they are his, is ſufficient to have an action of 
deceit, if they are not. And in theſe caſes, the action lies 
before the goods are taken by the owner. And, tho' the 
money is not paid for them. : | 


9. Or other Falfty. 


So, if a man contract to enfeoff A. of ſuch land, and af- 
terwards enfeoff anather. Or before feoffment to A. ac- 
knowledge a ſtatute, c. or make other incumbrance. So, 
if a man enfeoff another, upon condition to re-enfeoff him, 
who before re-enfeoffment acknowledges a ſtatute, Ec. 

. . 90, 
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So, if a woman give a man blandiſhing words equal to a 

omiſe of marriage; whereby ſhe obtains of him preſents, 
and other ſervices. 1 Com. Dig. 179. » 

I remember a caſe ſome years ſince, where a young 
man paid his addrefles to a young woman, and they intend- 
ing to marry, he gave her a lottery ticket, which coming 
up a conſiderable prize, and he being poor, ſhe refuſed to 
marry him; he brought an action againſt her for the a- 
mount of the prize, and recovered it. 

If a man being married, pretend himſelf ſingle, and in- 
veigle a woman to marry him, deceit lies. So if a clothier 


ſell bad cloths, upon which he put the mark of another, 


who made good cloths. 1 Com. Dig. 179. 


10. For a falſe Aﬀirmation upon other Occaſions. 


So, if a man by a falſe affirmance of a thing, within his 
knowledge, procure an act to be done, which otherwiſe 
would not be done; as if A. ſend his ſervant to buy an horſe, 
who buys it and pays for it, and the ſeller affirms to A. that 
he was not paid, whereupon A. pays him again. 1 Roll. Abr. 


106. l.20. 
An action for money had and received, would lie in this 


caſe, but I muſt obſcrve in ſuch action, a plaintiff could on- 
ly recover the ſpecific ſum, whereas in the former action a 
jury might, and probably would give more. I conceive ſuch 
a caſe comes within the ſtatute for obtaining money under 
falſe pretences, and which ſubje&s the offender to the pu- 
niſhment of fine, impriſonment, pillory, whipping, or 


tranſportation, by 30. G. 2. c. 24. 
It is faid deceit will lie, if a perſon afficm himſelf of full 


age, when he is an infant; and thercby procure money to 
be lent to him upon mortgage. 1 Sid. aj 


11. For a falſe V. WES 


So, deceit lies, when upon a fale à man warrants that 
which afterwards appears to be falſe, as if he warrant cloth 
fold to be of ſuch a, length. F. N. B. 98. XK. 11. Ed. 4. 6. 

E conceive this rather doubtful, and whether the action 
will lie, where the ſubject of the warranty is obvious to eve - 
ry eye, or may become ſo with very little care and attention. 
Vide pot. near the cloſe of this diviſion. 


The 
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The action lies if a man warrant an horſe to be ſound 
which is unſound. The ſame of other cattle, of wine, of 
goods, Oe. 

So, if he warrant wool to be merchandizable when it is 
fall of moths. So, if a common carrier of cattle over the 
Humber, warrant the carriage of an horſe ſafely, and he 
riſhes by the boat's being overloaded with other horſes, 1 
Roll. Ab. 96.1. 47. 

But the common way- is now, to declare upon the con- 
tract to carry ſafely, and ſtate negligence, Wc. 

Deceit lies, if a man warrant a bale to be only of goolb. 
weight, which is of 2000lb. whereby the carrier's horſes are 
killed by the exceſs of weight. If he warrant rent to be ſo 
much, when it is not. Or, land to be of ſuch a value when 
it is not. And the action lies, though the warranty be * 

arol. 

In the ſale of goods, ſaying that they are his, is ſufficient, 
where the ſeller hath the poſſeſſion. But where the ſeller 
hath not the poſſeſſion, there mult be an expreſs warranty, 
that he hath the property of the goods. 

SO, a warranty of lands muſt be expreſs, whether the 
ſeller be in poſſeſſion, or not. Though the warranty extend 
to a future time. 

A man is bound by his warranty of the ſoundneſs of cat- 
| tle, that are unſound, though the unſoundneſs was ſecret, 
and not known to the ſeller. So, if the malady by poſſibi- 
lity was not viſible ;z as, if a man warrant an horſe to be 
be ſound (wind and limb) and he had but one eye ; for that 
perhaps was not diſcovered, and it ſhall be intended that it 
was not, when the Jury find that he werranted: 1 Salk. 00 
Sed qu. | 

But the words of a mine ſhall — a reaſonable con- 
ſtruction. As, if a' man take ſheep to depaſture, and war- 
rant that he will keep them ſound in his land; that ſhall be 
intended that his paſture ſhall not infect them; but an 
action does not lie, if they were unſound at the time of the 
warranty. The warranty muſt be made upon the bargain, 
and at the time of the bargain, otherwiſe it is not good with- 
out deed. Vide poſt Div. VI. No. 3. And therefore, if a 
man affirm himſelf owner, and fell ſeven days afterwards, de- 
ceit does not lie upon this affirmance. If he ſell goods to 
be delivered afterwards, and at the time of the delivery war- 
_ them to be good, the warranty is void. 1 Com. Dig. 
180 | 


It 
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It is ſaid that the warranty muſt be by him who ſells; and 
therefore, if a ſervant or apprentice, upon a ſale of goods for 
his maſter warrant them, it will be a void warranty; for it 
is the ſale of the maſter. 2 Roll. 270. 

But with dye deference I conceive the propoſition to be 
too general, for ſuppoſing the maſter not bound by the war- 
ranty of the ſervant, where he was not autboriſed to war- 
rant (a propoſition I ſcarce know how to grant) yet if the ſer- 
vant was authoriſed to warrant, the maſter is ſurely bound 
by the warranty. 

If a man warrant an horſe to be ſound before fale, upon 
which the other buys him, an action lies, for the warranty 
was the cauſe of the buying. Or, before the money paid, 
for that completes the bargain, 

A warranty to do a thing in future does not bind without 
deed ; for it ſounds in covenant ; as, if a man warrant that 
be will purchaſe ſuch a manor ; an action does not lie if he 
do not. Or, if a counſel warrant that he will gain ſuch a 
cauſe, and do not. Or if a man warrant that ſuch ſeed 
we grow. That an horſe will carry him ten miles in two 

aurs. | 

Sa a warranty does not bind when it is apparently falſe 
in the view, or knowledge of the vendee; as it a man war- 
rant an horſe apparently blind to be ſound, and the vendee 
fees him. Or warrant cloth to be murray when it is blue, 
and the vendee ſees it. But if a man fell an horſe that hath 
a falſe or counterfeit eye, an action lies. 1 Cam. Dig. 
181. 

Ik A. offers a ſword to ſale to B. with warranty that the 
hilt is filyer, refuſes the money offered, and goes away, then 
returns and ſells it to B. for leſs money than was before of- 
fered, without warranty, the firſt warranty will not extend 
to this fale. Sire. 414. In this daſe the gripe was ſilver, 
the reſt of the hilt braſs. The plaintiff declared upon the 
warranty of the bilt's being ſilver, when in fact it was braſs; 
but not being able to prove a warranty upon the ſecond bar- 
gain, was nonſuited, The chief juſtice {ſeemed to be of opi- 
nion, that the gripe being filver, the plaintiff ſhould have 
declared ſpecially, on a warranty of the reſt of the hilt only, 
and have ſaid that that part was braſs. But with great de- 
ference to his opinion, had there heen à warranty op the fe- 
cond bargain, I conceive he ſhauld have declared according 
to the warranty of the whole, and alledged, that although 
the gripe was ſilver, yet that the reſt of the hilt was 


braſs. | 
I. Againſt 
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| II. Againſt whom it lies. | 

Deceit ſhall be brought againſt all the parties to the de- 
ceit. As, it a ſheriff return the tenant ſummoned, when he 
was not ſummoned, whereby the demandant recovers by de- 
fault, it ſhall be brought againſt the demandant- the 
ſheriff, And if the demandant afterwards enfeoff A. it ſhall 
be brought againſt the demandant, feoffee and ſheriff. 
And if the demandant die it ſhall be brought againſt his 


heir. So, if- one of the coroners ſees the party, and they 
all return non eff inventus; an action upon the calc lies againſt 


them all for a falſe return. 


If a man act only as a ſervant, the action ſhall be brought 
againſt his maſter. As, if the ſervant of a taverner fell cor- 
rupted wine, though the maſter do not command him to 
ſell it to ſuch particular perſon. Though the ſervant knew 
it to be corrupted, for he did it only as a ſervant. So, where 


a ſervant in any caſe ſells by the command and covin of his 


maſter, for it is the ſale of the maſter. If a ſervant of a 
goldſmith, by order of his maſter ſell plate, or jewels for 
good, which are falſe. So, in all caſes where a ſervant acts 
in execution of an authority given by his maſter, the maſter 
ſhall be charged by his act. | 

If a factor ſell one ſort of goods for another, the merchant 
ſhall be charged. 

If a bailiff permits an eſcape, an action lies againſt the ſhe- 
riff, Or, if the ſheriff take upon him to return the anſwer 
- 2 old bailiff of a franchiſe after his removal, which is 

e. 

But if a ſervant is guilty of a deceit without the covin of his 
maſter, an action lies againſt the ſervant: for it is a perſonal 
wrong and falfity. As, if a ſervant, who is my merchant, 
ſell falſe merchandiſe in a fair of his own head, for the maſ- 
ter does not command him to ſell to any one in particular. 
Sed gu? If the maſter is not liable to an action. | 
Ik an under-ſheriff imbezil a writ, an action lies againſt 
him. Or, upon a writ delivered to him makes a ſummons, 
and do not return the writ ; for perhaps the ſheriff had not 
notice of it. If an under-bailiff upon a warrant levy the 
debt, and afterwards conceals the writ. If an under-ſheriff 
ſuffer an eſcape, the party may charge him if he will. If the 
under- ſteward of an inferior court proceed after an habeas 
corpus delivered. 


rf 
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If the ſervant of a poſt-maſter ſteal goods delivered to him, 
to be carried by the poſt. Salk. 441. But I conceive this 
caſe is overturned by the judgment in Whitfield and Lord Le 
Deſpenſer, and a” Cowp, 754, &c. where it is adjudged, that 
an aCtion does not lie againſt the poſt-maſter general, for a 
bank note ſtolen by one of the /orters out of a letter delivered 
into the poſt-office. 

If a ſervant act contrary to the direction of his maſter, and 
his maſter diſagree to it. So, if a ſervant make an expreſs war- 
ranty. As, if a ſervant leaſe land for his maſter, reſerving the 
rent to his maſter, and to invite the leſſce to take the leaſe; pro- 
miſe that he ſhall enjoy it without incumbrance ; if the land 
be incumbered, an action may be maintained againſt the ſer- 
vant. If a ſervant directed by a goldſmith his maſter, to 
ſella falſe jewel to the king of Barbary, procure A. without 
the privity of his maſter to ſell it, who is afterwards impri- 
ſoned till he refund the money paid, A. ſhall not have an 
action againſt the maſter. 1 Com. Dig. 181, 2 

It is ſaid that this action lies againſt . maſter for a fraud 
of the ſervant in his trade, though the maſter was ignorant 


of it. Stra. 653. 


III. By whom il lies. 


If a man loſe by default in a precipe quod reddat, his heir 
after his death may have deceit. So, if there be execution 
by default upon a recognizance, and the defendant die, his 
executors ſhall have deceit, and ſhall be reſtored. If tenant 
for term of life, or in fee in ancient demeſne, levy a fine at 
common law, the lord- being only tenant for life, ſhall have 
deceit to annul the fine. And, after his death, he in the 
reverſion. 

But, he in the reverſion, ſhall not have deceit, if the te- 
nant for life loſe by default, where he was not ſummoned 
and dies. F. N. B. g. E. 

If a man apply bad medicines to the maiming of a ſervant, 
the maſter ſhall have an action, for he receives a prejudice 
from the loſs of ſervice. So, if a ſervant be cozened of his 
maſter's money, the maſter ſhall have the action. 1 Com. 


Dig. 182, EO 
IV. At what time it lies. 


If there be judgment againſt the tenant by default, who 


-was not ſummoned, deccit lies — the entry of the de- 
mandant, 


— yy 


| 
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mandant, otherwiſe he may delay his entry until the ſum- 
moners and viewers are dead, RE 

If A. ſell goods as his, when they are not, deceit lies be- 
fore the owner ſeizes the goods ; for if he wait till an inter- 
ruption by the owner, the party may be dead. 

If a man make a ſale with warranty, an action lies before 
the money paid, for the defendant may have debt for his 
money. 1 Com. Dig. 183. Vide ante Div. I. No. 4. 


V. When Deceit does mot he. 
1. Fora judicial AZ. 


Deceit does not lie againſt him who acts judicially ; al- 
though he prejudices another. As, if a judge of record 
give a falſe judgment. If a ſheriff hath a court by preſcrip- 
tion, and executes proceſs, an action does not lie for any 


thing that he does there. Nor againſt him who ſues in a 


proper. court without cauſe. As, if one ſue in the ſpiritual 
court for tithes after payment. Nor, for tithes of groſs 
trees. So, if he ſue in an inferior court without any cauſe 
of action within the juriſdiction. 1 Com. Dig. 183. Vide 
ante Div. 1. No. 4. 

In all theſe caſes I conceive coſts are given, which is by 
the law ſuppoſed to be a ſufficient puniſhment, and that it 
will deter men from inſtituting ſuch ſuits, but I do not 
think it operates as a ſufficient prevention, and in many 
caſes I conceive the law ſhould give an action. 


2. For a Prejudice without a Truſt, 


This action does not lie againſt him, who is not ſpecially 
intruſted, nor profeſſes ſkill, though he does a prejudice. 
As, if a man not retained, diſcover the evidence ſhewn to 


him. Or, afterwards become of counſel with the other . 
party. If a man not profeſſing the cure, kill a horſe by bad 


medicines, or maim the hand of another by ignorance in 
the cure, 1 Com. Dig. 183. 

The two laſt caſes muſt, I conceive mean volunteers, 
who are not of the profeſſion, for if a farrier undertake the 


cure of my horſe, or a ſurgeon of my hand, &c. they do it 


for reward, the law implies a promiſe, and a ſpecial action 


upon the calc lies, for injury ariſing from ignorance, or ne- 


gligence. 
3. For 
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3. For an unſucceſsful Endeavour in bis Truft. 


Deceit does not lie againſt a man intruſted, if he does his 
endeavour, though he do not ſucceed. As an action does 
not lic againſt a counſel retained in ſuch a cauſe, if he doth 
his duty, though he do not ſucceed, Nor againſt a ſurge- 
on who uſeth due diligence, though he do not cure. 1 Com. 


Dig. 184. 


4. For a Falfity without Warranty. 


Deceit does not lie againſt him who ſells without warran- 
ty, if the thing fold had a viſible malady, which the ven- 
dee had an opportunity of diſcovering: As, if a man ſell a 
horſe, which he knew to be lame, or that had ſplint, ſpa- 
vin, dsc. which ths vendee might perceive by inſpection. 
80, if a man fell corrupted wine, if the vendee or his ſer- 
vant taſte, and approve of it. 1 Com. Dig. 184. 

Lam not clear that the laſt caſe is law. Vintners have 

now the art of brewing of vine, in ſuch a manner, as to im- 
poſe upon 1 1 who are not very bad judges of wine; and 
though the taſte may pleaſe, yet the compoſition may con- 
tain ſome ingredient, deſtructive to health, though not per- 
ceptible to the taſte; and in ſuch caſe, upon due proof, I 
think an action might be maintained. 
It is ſaid, deceit does not lie, if a man affirm, that he 
was offered ſo much by A. for the thing ſold, when he was 
not. So if he knew not the defect, at the time of the ſale, 
an action does not lie. 1 Com. Dig. 184. 

The author means an action of deceit does not lie. But 
if there was a warranty, though the ſeller did not know of 
the malady, an action lies upon his warranty. 

i think in ſuch cafes, the true diſtinction is, where the 
dectir thay tafily to the vendee, who depends on his - 
oben judgment: action will not lie, the law not being in aid 
of ignorünte. Where the deceit is not eaſily perceived, can 
be diſtovered by coittioifiturs only, and is fuch a deceit, as 
the generality of mankind (tho' common purchaſers) cannot, 
on tontracting for the commodity, find out, action ought 
to ne. Dors not an action lie for ſhort meafute? Suppoſe 
I tannot gauge, muſt T pay for the gauging every gallon of 
liquor I buy ? It might be attended with more troubte and 
expence, than the commodity was worth. | 

| i 5. When 
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5. When there is anather Remedy. 


Deceit does not lie for a falſity, when the party may avoid 
it by plea: As, if a man counterfeit my name to a bond 
for I may plead non eff factum. If a man ſue for tithes in 
the ſpiritual court, and when the defendant hath two wit- 
neſſes to prove payment, diſcontinues, and after the death 
of one of the witneſſes, ſues again; for the defendarit may 
have a prohibition. So, if a man after payment of a debt, 
and a releaſe given, be taken in execution again; for he may 
have an audita querela. 1 Com. Dig. 184, 51 | 

As to the remedy, the beſt method would be to pay the 
money into the ſheriff's hands, give him notice to retain it, 
and move the court, that the money be reſtored to the 
party, and that the plaintiff pay the coſts of the applica- 
tion. | | 
Deceit does not lie, if a man be taken up by erroneous 

proceſs; for he may be aided by a writ of error. Other- 
wiſe, when he cannot take advantage by writ of error. So, 
if a bailiff make a falſe davit upon an arreſt, whereby A. 
is committed to prifon ; tor he may be indicted for perjury. 
So, if an executor, pending an action againft him, make 
a fraudulent ſale of his goods; for it will be a deugſfavit. 
1 Com. Dig. 185. _ | 


VI. The proceedings in an Action for a Deceit, 


I. The Original. 


An action for a deceit ſhall be ſued by original out of the 
chancery, And the writ is without vi et armis; as in other 
actions upon the caſe. And, if the deceit be to the court, 
the writ ſhall be ad reſpondendum tam regi quam parti. And 
the proceſs in a writ of, deceit, is attachment and diſtreſs. 
But ſometimes the party may ſue by original, or by a writ 
judicial out of the court, where the deceit was committed 
at his election. And ſometimes a writ of deceit ſhall be in 
the nature of an audita querela. As the writ of deceit is 
rather obſolete, an action upon the caſe in the nature of a 
deccit, being the modern remedy, I ſhall not enlarge on 
this diviſion, but refer to 1 Com. Dig. 185. Fitz. Nat. 
Breu. ga, &c. Reg. 112, &c. * 

Under the following diviſions, I ſhall ftate the law, &c. 
as it applies to actions upon the caſe, in the nature of de- 
cet. *. 

Vol. I. | I 2. The 


„ 
2. The Declaration. 
2. It muſt be laid in the proper County. 


Deceit ſhall be brought in the county, where the deceit is 
ſuppoſed ro be done. Vide Action. Div. XI. No. 5. And 
the venue ſhall not be changed. 1 Com. Dig. 185. Vide 
Action. Div. XI. No. 13. 

So in action upon the caſe, in nature of a deceit, was the 
plaintiff not to declare in the proper county; the court 
would, on motion, upon the common affidavit, change the 
Venue. 


3. It muſt be with a ſcienter, &c. 


— 


The declaration regularly ought to charge, that the de- 
fendant was ſciens of the matter, by which he deceived. 
And that he did it falſely and fraudulently. It ought regu- 
larly to ſhew, in what the deceit confiſted : As, if it be for 
requiring extravagant bail; it ought to ſhew, how much 
the debt was, what proceſs was ſued, and what bail de- 
manded. But it may be ſupplied by matter tantamount. If 
the plaintiff alledge, that the defendant did the act falſely 
and fraudulently, that imports, after verdict, that he did it 
knowingly. So knowingly, ſupplies the omiſſion of fal/ely 
and fraudulently, after verdict. And, if he alledge, that 
the defendant was ſciens of the defect, there is not any ne- 
ceſſity for a more expreſs averment, that there was ſuch a 
defect. So, if knowingly, and falſely, and fraudulently, are 
omitted, it is good, after verdict. If the plaintiff declare 
of a warranty, he muſt ſhew that the warranty was at the 
time of the fale. If he declare of a deceit, by one who 
profeſſed ſkill, as of a taylor, for inartificially making his 
cloaths, he muſt ſhew, that he delivered materials to him, 
for the making of them. So, he muſt ſhew the particular 
defects. 1 Com. Dig. 185, 65. e 


4. De Plea. 


To an action for deceit, the defendant ſhall plead general- 
ly, Net Guilty. Pal. 393. So to an action upon the caſe, 
in the nature of a deceit.” And he may plead not guilty, 
to an action for deceit in levying a fine in C. B. of land in 
ancient demeſne, whereby it becomes frank- fee, though mat- 

| Rats ter 


E 


ter of record is mixed with matter of fact. R. Ty. 10. Ann. 
in C. B. 5 Com. Dig. 192. 


Aclion upon the Caſe for Defamation. 
J. When an Aclion for Defamation lies. 


An action upon the caſe lies for defamation, if a man de- 
fame another by ſlanderous words, or, if by any means he 
publiſh flaader of another : As, if a miniſter io his pulpit 
pronounce a man to be excommunicated, when he was not. 
If a man by letter, write ſlander of another, to a third per- 
ſon. If he inſert ſlander in an affidavit, foreign to the mat- 


ter of the affidavit. 1 Com. Dig. 186. The laſt caſe is dub. 
3 Med. 108. | 


II. De Scandalis Magnatum. 


1. For Whom it lies. 


By the fat. 2 R. 2. c. 5. confirmed by the fat. 12 R. 2. 
c. 11, None ſhall deviſe, or ſpeak falſe news, lies, or other 
ſuch falſe things of the prelates, dukes, earls, barons, and 
other nobles, and great men of the realm, and of the chan- 
cellor, treaſurer, clerk of the privy-ſeal, ſteward of the 
king's houſe, juſtices of the one bench or the other, and 
other great officers of the realm; and he that doth ſhall 
incur the pain of fat. W. I. 

Any great man, or officer of the realm, ſhall have an ac- 
tion, as well for our lord the king, as for himſelf, upon the 
at. 2. R. 2. c. 5. if words are ſpoken to the ſlander of bim. 
Vide action upon ſtatute. Div. V. No. 2. So, a viſcount 
may have itz though this dignity was created ſince the ſta- 
tute. So, a baron of the Exchequer ; though the ſtatute 
mentions only uſtices of the one bench or the other. But, 

this action does not lie for a peer; if he was not ſo at the 
time of the ſpeaking. 1 Com. Dig. 187. 


2. For what V ords. 


Scandalum magnatum lies, if a man ſpeak againſt them any 
words, which are actionable when ſpoken againſt a common 
perſon. So, tho' the words are not ſo certain, as to main- 
tain an action for a common perſon ; yet if they ſound in 

| I2 ſlander, 
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ſlander, /candalum magnatum lies: As, if a man ſay, my 
lord P. ſent after me to take my purſe ; though he do not ſay, 
feloniauſly. 

My lord P. is an unworthy man, and afs againſt law and 
rea ſon. 

y lord has no more conſcience ihan a dog. 

My lord is no more to be valued than a dog. 

If a man ſay to a biſhop, you wrote a letter, which is againſt 
the word of God, the queen's authority, and to the maintenance 
of ſuper ſtitian. | 

My lord impriſoned me, till I made him a releaſe. 

If a man fay of a biſhop, he is a papiſt. 

He is a wicked man. 

My lord bid me compound the robbery. 

My lord cares not how he comes by goods. 

I have learnt your unchriſtian dealing to take my good name, 
life, land, goods, c. 

He is a baſe earl, and a paltry bord, and keeps none but rogues 
and raſcals ike himſelf. 

This action lies for words in the courſe of a judicial pro- 
ceeding, where the court hath not juriſdiction. Vide poſt. 
5 1 No. 22. Vide action upen the cafe for a conſpiracy. 

oF 
But, an action upon the „at. 2. R. 2. c. 5. does not lie for 

2 judicial proceeding againſt a peer by action, appeal, indict- 
ment, Sc. though he be acquitted. 

So, it does not lie, where the words do not import ſlan- 
der; as, if a man fay, theearl's men, by his command, took 
goods by a forged warrant ; for if he did not know it to be 
forged, it is no offence. If A. ſay, that a perr, being a ſub- 
jet, ought to obey the king's order; to which B. anſwers, that 
is his grief. 1 Com. Dig. 187, 8. 


3. How the Proceeding ſhall be. 


If in the declaration, the ſtatute be miſrecited in a mate- 
rial point, it is bad. But the declaration need not recite the 
ſtatute at large. Vide adien upon flatute. Div. VIII. If 
the declaration ſay, debates for ſlander, it is not a material 
variance. Nor, if it ſay, diſcords between the great men 
and the commonalty, for, diſcords within this kingdom. Nor, 
if it miſreeite the preamble, or a part, that does not vary 
the offence. Nor, ſay bes for ſcandal. If it ſay, counterfeit 
lies, for deviſe lies. If it omit (and other), great men, &c. 
I Cam. Dig. 188. Cro. Car. 135, 6. 142. | 

| | III. To 


BS 
Ni. To the Slander of a Title 
1. IA ben tt lies. 


An action upon the caſe lies for the ſlander of a title; as, 
if a man intending to fell land, another fays, that be bas a 
leaſe of it for 99 years. Or, that A. hath a rent-charge out 
the land; whereby the owner cannot fell it, I tow one 
hath tao leaſes of this land, which he will not part with. It 
is troubled with more incumbrances than it is worth. Think 
you the land is his? It is a compatt between his brother and 
him. B. forged a deed to cheat me of my eflate, and gave A: 
40s. ſor ingroſſing it. 

So, if a man ſay, B.“ land is lawfully aſſured to C. though 
C. hath a void limitation of it, which might give a colour 
for the words ; for he takes upon him a knowledge of the 
law. So, if a man, knowing 4. to be in communication 
for ſelling his eſtate, publiſh a leaſe, which he himſelf hath, 
and which he knows to be counterfeit, for a good leaſe. 
So, if he ſpeak of a leaſe as ſubſiſting, without mentioning 
his title to it. So an action upon the caſe lies for ſlander of 
a title, when the words are, ſpoken to a ſtranger, - and not 
to him who intended to purchaſe, 1 Com. Dig. 188, 9. 


2. Nen uot. 


| But, if 4 manſay, thot he himſelf hath a title to the land, 
though it be falſe, an action upon the caſe does not lie for 
the ſlander, (The authority is 4 Co. 18. 4. but the caſe was 


attended with particular circumſtances.) And, though it 


appears by the bar of the defendant himſelf, that be beth 
no title; for a bar ſhall not make a count, inſufficient to 
maintain the action, to be a good one. 80, if a man ſay, 
Thnow one who hath title, he may juſtify, by ſhewing, that 
he himſelf. bath title. LS nt or ie 
90, if the words themſelves appear not to impeach'the ti- 
tle, an action upon the cafe does not lie; as, if the plainti® 
declare, that 4. by fine, ſettled land to himſelf for hte, 
remainder; to the firſt ſon, then after to be begotten in tail, 
remainder to the plaintiff ; and that the defendant after the 
— 6 remainder, ſaid, ary hatched 
ul ſon of A. ten Bir marriage, when in fact he 
is not 4 an — EI does not lie ; for if be 
was his ſon after marriage, unleſs he was born „ 
7 


1 


levied, it is not any prejudice to the plaintiff's remainder. 
So, if the words are not a direct ſlander to the title: As, if 
A. had ſold land to B. who had a mind to ſell it to D. and 
a man ſays to a ſtranger, that A. was a baſtard, whereby D. 
did not purchaſe it; an action does not lie by B. Vide poſt. 
Div. IV. No. 11, 12. 

He hath no authority to ſell, A. ſhall be brought to inherit 
that eſtate. So, if it do not appear, that the plaintiff hath 
a damage, the action does not lie; and therefore the plain- 
tiff ought to aver, that by the ſpeaking, he could not ſell, 
or leaſe, &c. So, if the plaintiff ſay only, that he had an 
intent to fell, without alledging a communication for a ſale. 
Or, if he ſhew only an intent to make a voluntary ſettle- 
ment. So, if the words are ſpoken by a counſel to his cli- 
ent, who adviſes with him upon the purchaſe, or, by an 
attorney, with whom he adviſcs upon the purchaſe. 1 Com. 
Dig. 189. 


IV. To the Slander of a common Perſon, 


1. Words which endanger bis Life. 


1. Charge of Treaſon, Vide poſt. Div. VI. No. 1. 16. 
An action on the caſe lies for words ſpoken againſt a com- 
mon perſon, which charge him with treaſon; as, thou art 
a traitor. He hath committed treaſon. Thou art a traitorly 
knave. He did treaſon in the Low Countries ; for it is triable 
by flat. 35 H. 8. I accuſe juſtice Hutton of high treaſon. 
Hie is a traitor and rebel. I am no traitor, but have ſeen thee 
in rebollion. Thou art av rebel, and all that keep thee company, 
and no friend tothe queen. He would have taken away the king's 
life; for the intent is treaſon. Thou haſt ſet thy hand to bring 
the late king to juſtice. Thou, and thy crew' brought the late 
king to death.  Thou-didſt harbour A. the Jeſuit, knowing him 
20 be one ; without ſaying that he was born in England. That 
the plaintiff ſaid, 10 Jac. there is no prince in England; for it 
ſhall be taken, that he denied the "ſon of the king to be 
prince. Ie is to be hanged for counterfeiting the king's hand 
and jeal.: © Thou art à clipper, and ſbalt be hanged for it; for it 
not de intended a clipper-of any thing, but money. 
Don iber r hurnt in the hand for coining; tho he could not 
have clergy. .T hou. art a clipper, and thy neck ball pay for it. 
Iwill hang. him, for he hath ſpoken treafon. He hath ſpoken 
rieqſen, and Iwill prove 11 D font at 
i 5 e 6, of Tf 2. Of 


* 
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2. Of Murder, Vide peſt. Div. VI. No. 2: 


So action lies for words which charge with murder; as, 
you poiſoned your huſband ;, if the huſband be dead. Thou 
haſt killed A. Thou didft help to murder A. He hath killed 
a man; without mentioning any one in particular, He broke 
his father's ribs, of which he died : He may be hanged for the 
murder. He killed my zuiſe; without an averment, that ſhe 
is dead. He diſpatched his wife, and will diſpatch me too. 1 
Com. Dig. 190. 

You did ſhut up my iter, (plaintiff's wife, defendant's fiſter), 
and murder her, and I will prove it. 2, Stra. 1130. 


3. Of ather Felony. 


By ſtatute, Vide poſt. Div. VT. No. 3. 17. 

So action lies for words which charge with any felony, 

created by ſtatute, though the plaintiff do not ſhew any da- 
mage conſequent. 3 | 
If he ſay, he hath two wives, and I will hang him, &c. rx 

Com. Dig. 190, 1. . ie q 


4. By the Common Law. Vide poſt. Dru. VI. No. 4. 17. 


So, if he charge with burglary, c.; he is in the church, 
robbing the church. He is a rogue, and broke open an houſe. 

So, if he charge with robbery ; as, if he fay, he went to 
A. and would have him rob B.'s houſe, and he did rob Bim; 
without ſaying, who did the robbery. He ſet on me in the 
highway, and took my purſe ; though he did not fay, that he 
robbed him. He would have given D. money to rob A. and 
be did rob him. He lay in wait to rob him, and ſet on him in 
the highway. He ſet upon me to rob me. He hath picked my 
pocket of ſilver and gold. | | 

So, if he charge with larceny ; he is a thief, and flole, or 
( for he flale) my trees, furze, dung, turnips, corn, graſs, or 
other thing of which felony may be committed. 

Though the charge amounts only to petit larceny. As, 
5 ox my corn out of my barn ; without mentioning the value. 

e felomouſly ſlole my corn. He flole corn from A. He flole 
three pecks of corn {ont to his mill, He did break open my cheſt, 
and fleal my deeds ;, for that is felony. He hath flolen my 
wood, He 72 my box-wwood. Stole lead out of my maſter's 
houſe. Stole our bees, and art a thief. | 
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By a feme-covert, you ſtole my foggots ;, for ſhe may have 

property, and it is a common way of talking. 

_ So, if one ſay, he was a thief, and flole my gald. So, it 
he ſay, be is a thief, and flole lead off the houſe, which for- 
merly was not felony; the former words being actionable 
by themſelves, 1 Com. Dig. 191, . 

_ To ſteal lead off a houſe, church, or other building, &c. 
is vow made felony by fat. 4 Geo. 2. c. 32. And therefore 
the latter words, without the former, would be actionable. 

If a man charge with felony generally, it is actionable; 
as, he is a thief. Thou art a whore, and a thief. Thou art a 
tvhore-thief. - He floke the colene?'s clath 3 without ſaying what 
colonel. . | 

So, an action on the caſe lies, for impoſing on him the crime 

of felony generally, without ſaying what telony. 

So, if he accuſe one of an attempt, which makes him ac- 

ceſſary to a felony ;, as, be lay in wait to rob, c. He ſet 
themon to reb me. Ho perſuaded A. 10 rob me. She attempted 
to kill. A. flole ſheep, and B. by compact, took a meadow to 
cla the felony. | Ld e $7) 

Theu didſi receive flolen goods, knowing them to be Polen ; 
for by the „at. 3 and 4 V. and M. c. 9. Such a receiver 
is an acceſſary. 

He maintains thieves, or pirates, c. againſt the lam and 
lamation. + though he do not ſay, that he knew them to 
thieves, or pirates; for again/} law, imports it. 

A. flole, Fc. and thou wert partner with her. He would 
Baue robbed me, if A. would conſent ; he perſuaded A. 10 do it. 
He crete a letter 10 A. ta defire him 10 kill bis wife, He is a 

fur therer, and maintainer of felonies. | | 

Thou art a thief. Of ? of every thing. It ſhall be in- 
tended to be of every thing be can be a thief of. Stra. 142. 


| 8. W ords which endanger Corporal Puniſoment, 


5. Charge of Perjury, Wide poſt. Ne. 7. and Div. VI. 
— No. 5. 18. 


Thoſe words are aQionadfe, which charge with a crime, 
that fubjefts one to a corporal puniſhmept ; as, if. he ſay, 
he is perjured. I can prove him perjured. I will prove him 
 perjured by two witneſſes ; without fayivg, in what court, or 

ow. Sheis-a perjured whore. Thou art a perjured knave ; 
for thou didſt ſwear at the leet, I baked bread, when I did mt. 

3 | N He 
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He is forſworn, and took a falſe cath at T. in Bit depoſition 
* jp — bu law againſt me. Fe is perjured in A. willy 
for it ſhall be conſtrued concerning that will. 1 Com. Dig. 


192, 3- 
6. Or, Subornation, Vide pol. Div. VI. No. 12. 


So, if one man charge another with ſubornation of per- 
jury. As, if he ſay, thou haſt procured falſe witneſſes to ſwear 
in ſuch a cauſe. He ſuborned A. to forſwear himſelf before the 

ief Fuſtice. Thou procuredſt A. to come thirty miles to com- 
mit perjury before the biſhop of W. and haſt given him tol. 
for that purpoſe 3 though the perjury is not alledged to have 
been committed. 1 Com. Dig. 193. 


7. Or, Words that import Perjury, Vide poft. Div. VT. 
5 No. 5. 18. ante, No. 5. 


So, if he fay, that A. was forſworn, and add ſach words 
as denote him to be perjured ; as, if he ſay, he was forfworn 
in the eccleſiaſtical court; for it is a court well known. Vide 
1 Com. Dig. 193. and 208. 1 Hawk. Pl. Cr. 173. In the 
court of requeſts. In the court of the counſel of the marches of 
Wales. In chancery ; for it is a court of record. He was 

forſworn in his anſwer to A.'s bill in chancery ; if he alledge, 
that A. exhibited his bill, to which the plaintiff anfwered, 
though he do not ſay, in a point material; and it ſhall not 
be intended another ſuit. 

He is a for {worn fellow, and hanged as honeſt a man as him- 
ſelf by his falſe oath. Thou wert for ſworn in the action at the 
aſſiaes, having diſcourſe of an action, and his teſtimony 
there; though he do not ſay, in what particular. 

At the ſeſſions, having diſcourſe of the ſeſſions of P. though 
no action was tried there. At Hereford affiſer, if he alledge, 
I a witneſs there. 

art forſworn. Where ? In Tiſton court, meaning a 
court leet. 2 waſ? for ſ vorn in the — s * 

T hou tookeſt a falſe cath before juſtice W. having diſeourſe 

of e- ſworn before him. 
hough the perjury is not within the ſtat. 3 El. c. 9. for 
he ſhall be puniſhed by the common 8 : Mo \ 
| So, he is forſworn in a court of record, without ſaying in 
what court. He is forſworn on record. He was forfeworn 
indicted, and compounded for it. Thou wert forſworn, and F 
| will ſer thee on the pillory for it. He is forſworn, * 
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bis ears. He 9 and I will prove him perjured, or 
pay his charges. He is forſworn in every thing he ſwore in the 
cauſe, without ſaying, upon what matter the iſſue was. So, 
with an inducement, that he was a witneſs in a ſuit in the 
country court ſuch a day againſt the huſband ; if his wife 
ſay, thou art for ſworn, thou teokeſt a falſe oath againſt my huſ- 
band and me this d y. - 1 Com. Dig. 193, 4. 


8. Charge of Forgery, &c. Vide poſt. Div. VI. No. 
— 6, | 7. . 


So, if he charge with forgery ; as, if he ſay, he forged an 
ebligction. IT found the record he forged. He forged an acquit- 
tance. A privy ſeal and commiſſion. A. licence I had in the 
exchequer. He forged teuo writs. Thou haſt fn a deed to 
cheat A. of his land. That deed is forged, and B. made it. 

So, thou haſt forged a deed, generally. Thou haſt cauſed a 
deed to be forged. Thou haſt forged my father's will to deceive 


me. Thou haſt forged a warrant ih u, of He farged 


B.*s will. Yau made a falſe record, &.. it a counterfeit 
warrant made by B. for the word counterfeit, is known in the 
law. aa x Ty 

So, if there be a diſcourſe of the plaintiff, and his office, 
as deputy clerk to A. and the defendant fay, he is a cozening 


nave, a cheater, and hath cozened his maſter. So, if he ſay, 


thou art a branded rogue ; for it ſhall be intended, he was 
branded according to the ſtatute. Thou art a rogue on record. 
1 Com. Dig. 194. 7 i 

Tou are a rogue, and I will prove you a rogue, for you forged 
my name. 2 Will. 87. 


9. Charge with Words, that ſubjec to an Indifiment, Vide 
inc poſt. Div. VI. No. 20. 


So, if he ſay, he made ſuch a libel, and ſhew the effect of 
the libel; for, that he would be ſubject to fine and impri- 
ſonment. He conſpired the death of B. He is a falſe poller, 
and extortioner. | 

80, if he ſay, he keeps a bawdy-houſe ; for it is indictable. 
An bauſe worſe than a bawdy-houſe. A fortiori ; if the party 
keeps an inn. So, if he ſay, /be kept a bawdy-houſe ; and it 
ſhall not be intended of a time before a general pardon. 1 
Com. Dig. 194. 


! 


IG. Or, 
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10. Or, to Puniſbment by the Cuſtom of a Place. 


So, in London, where by the cuſtom a common harlot 
ſhall be carted, if he ſay, thou art a common whore, and 1 will 
have a baſon tinged before thee. A bawd, and I will have thee 
carted. Thou art a whore, and my huſband's whore. 

So, in any other place, where there is the like cuſtom. 

The defendant may plead the ſpeaking in any other place, 
and traverſe the ſpeaking in London. Or, if it appear upon 
the evidence, on the general iſſue, the defendant ſhall be 
found not guilty. The plaintiff ought to ſhew that her re- 


ſidence in London continues. 
If the words do not charge directly, that the woman is a 


<vhore, but only tantamount, the cuſtom of London does not 


extend to them. 
If a woman hath a copyhold dum caſta; and one ſays, thou 


art a whore, I will throw thee out of thy living, an action 
lies. So, in T ih thou haſt ſtrained a mare, 
y Vat Oye, that imports ſodomy. 


LAY SHOWS, 1 Diberion. 


Words wh LIBBAF "hs iſon of a man, are action- 
able; as, if he gf one zwhefakes land by deſcent, he is a 
baſtard. Or, of an hèr apparent who has an expectancy, 
which is endangered by the words. So, if he ſay of a wo- 
man who hath a copyhold, dum ſola & cafta vixerit, ſbe is a 
whore, an action will lie. And the action lies, tho' he do 
not alledge, that he loſt his eſtate, or ſuffered other ſpecial 
ge. And though he hath not any preſent eſtate, or 
title. -* * N 23 5 b 


12. But where the Diſberiſon 16 My ent, . —— 
| TY Acdlionable. e | 


The words, he it a baſtard, if they are ſpoken of an heir 
apparent generally, without other averment, are not action- 
able; for he hath not any preſent damage. So, if he ſay, 
© baſe born; for it ſhall be taken in mitiori ſenſu. 1 Com. 

ifs 195. | £ 


13. Words 
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13. Words which ſlander a Man in his Office. 
13. As a Judge. 


Or, words, which flander a mam in his office; as, if he 
ſay of a jadge, he is a corrupt judge. 


14. Member of Parliament. 


If he ſay of a member of parliament, he is a Papiſt, and 
oes to 5 and was a 7 enſſoner. Or, of any candidate, to 
elected a member o parliament. Or, he is a Jacobite, 
and for bringing in the prince of Wales, and popery. 


15. Tuftice of Peace, Vi — Dro. VI. No. 8. 


If, he ſay of a juſtice of 
not worthy to be a juſt ;ſtice. talen 25 
keep him from gaol. © By your means, Thad weng at the ſeſſio -af 
cauſed one to ſwear falſe againſt m | Trauld never have 
Juſtice of him, but always AASA He make? uſe of the king's 
commiſſion to worry men out of their eſtates, Ils is a for ſworn 


Faſtice 1 not fit to be a juſtice. wget ice. He diſ- 
raed A. arreſted as acceſſory to a an agreement 
3l. "YH: 2 ſeth — [4 dere 64 Oe. Non 0 ene, 5 
fears God, ry 4 the like. He fed Wardine for A. for 
epic of felony, and ſent B. to give him warning to be abſent. 
wreſts the law, and perverts fuſtice to ſerve his own turn. 
He of his on head put into A.'s examination, that he conifeſſed 
he ftole a lamb. He it a papiſt. His aids ow» prigft Sls 
him the euchariſt, and extreme unfion. A. twice attempted to 
murder me, and this war by inſtigation of Juſtice B. 1 Com. 
Dig. 196. 
Speaking of a man concerning his office —A. is a raſcal, 
a villain, and a liar. Fort. 206. 2 L. Ray. 1369. Stra. 


647. Speaking about a warrant granted by him. If be is 


. Mig I it a auer, neee * 2 Stra. 
1468. "5 * 


2 _ * covereth felonies, andi , 
hath of a thi 


16. Cergyman. | 
If he ſay of a clergyman, he preacheth lies in the pulpit ; 


for it is a cauſe of deprivation. Yonder is Doctor A. robbing 
the 


WE 


the church. He hath robbed the church. 1 Com. Dig. 196. 
Theſe laſt words would be actionable, if * of any one, 
not a clergyman, 1 Com. Dig. 196. 


17. Commiſſioner for examining Witneſſes. 
If he ſay of a commiſſioner for examining witneſſes, be 


hath taken bribes to favour B. in execution of his commiſſion. 
He hath put out ſome depoſitions, and added others not taken, 
1 Com. Dig. 196. 


18. Receiver. 


If he ſay of a receiver in the court of wards, Mr. De- 
ceiver hath cozened the king. 1 Com. Dig. 196. 


19. Pariſb Officer. 


If he ſay of an overſeer, or churchwarden, tb, haſt 
cheated the pariſh of 4ol. 1 Com. Dig. 197. 


20. Juryman. 


If he ſay of a juryman, thou art a common juror, and haſt 
feen many overthrown by thy * and ſubtle means, 1 Com. 


Dig. 197. 
21. Steward, c. 


If he ſay of a ſteward of a court leet, or court baron he 
put a preſentment into the jury's verdift, without the conſent of 
the jury. Thou art a bribing corrupt lee, 175 . me 


in the court of P. (where he was ſteward) and haſt not per- 
formed thy office according to law. 


Of a cuſtom-houſe officer, he took bribes. 1 Com. Dig. 
197. Vide ante, No. 8. | 


22. Words which ſlander Bin in his Profeſſion. 
22. As a Counſellor. 


So, an action lies for words which ſlander a perſon in his 
profeſſion ; 3 AS, if he ſay of a counſellor, thou art no lawyer, 


canſt 
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canſt not make a leaſe, they are fools who come to thee for lanw. 
Thou a barriſter? Thou a barreter : thou art put from the 
bar. He is a dunce, and will get nothing by the law. He has 
no more law than a jackanapes, &c. He will deceive E. he 


was my counſel, and revealed the ſecrets of my cauſe. He will 
give vexatious and ill counſel, flir up ſuits, and milk your purſe 
(written in a letter to his client). He is a daffy-down-dully ; 
which ſignifies an ambidexter. 

But it is not actionable to ſay of a counſellor, he has no 


more wit than a jackanapes. He is a paltry lawyer. 


23. Phyſician, Ec. Viae pol. Div. VI. No. 15. 


If he ſay of a phyſician, He is a quack-ſalver. He is an 
empirick, a mountebank. Thou never waſi a ſcholar. Thou 
gaveſt phyſfick, which thou kneweſl was contrary to the diſeaſe. 

If he ſay to a ſurgeon, thou art no good ſubjef, for thou 
poiſoneſt A. s wound to get more money of him. 
Of a midwife ; be is ignorant and unfortunate in her Day. 


24. Attorney. Vide poſt. Div. VI. No. 9. 18. 


If he ſay of an attorney, you may be aſhamed to employ that 
knave. He is a baſe knave, and maintains his wife by knavery, 
and cheating tricks. He is a cozening, cheating knave. Thou 
art a knave, and ſuch knaves made my huſband ſpend his eſtate. 
He is a cheating knave and maintains his family by cheating. A 
bribing knave. A corrupt man, and deals corruptly. Thou art 
an ambidexter. He is a cheating attorney. Your attorney hath 


talen 20l. of you to cozen me. He hath cozened him 10l. in a 


bill of coſts. He deals on both fides, and deceives thoſe who put 
him. in truſt. He is a forging attorney. He is a forging knave. 
Tell the knave R. I will teach him or any attorney to ſue out a 
zorit ; for it is tantamount to knave attorney. He is a cham- 
pertor. A common barretor. He flirreth men up to ſuits. He 
is a common maintainer of ſuits, and a champertor. A baſe raſ- 
cal, I vill make him loſe his ears. He hath the falling Td, 
for that diſables him in his profeſſion. 1 Com. Dig. 197, 8. 
I have fome doubt, as to the laſt inſtance, as it- is not a 
diſeaſe, that is infectious, or attended with ſcandal, or diſ- 
grace: but I have ſtated it, as it hath the authority of Ch. 


B. Comyns, and of 1 Rol. Ab. 55.1. 35. 
An 


L 127 J 


An action will lie, if the defendant ſays of an attorney, 
he cannot read a declaration. He hath no more law than a gooſe, 
bull, c. 1 Com. Dig. 198. , 

Mr. H. is a rogue for taking your money, and has done ne- 
thing for it; he has not entered an appearance for you. He is 
no attorney at lau); he don't dare to appear before a judge. What 

ſignifies going to him? He is only an attorney's clerk, and a 
rogue; he is no attorney. 2. Stra. 1138. | 


25. Words, which ſlander a Man in his Trade. 
25. As, if they import, that le is a Bankrupt. 


So, action lies for words, which ſlander a man in his 
trade; as if he ſay of a merchant, or tradeſman, be 1s 4 
bankrupt. He is a broken bankrupt, and run his country; 
without mentioning any certain trade. He is a beggarly 
knave, not able to pay his debts; with an averment, 
that this imports a bankrupt. Or, not able to pay 25. 6d. in 
the pound. Buy no more for him, he will never pay, and is not 
worth a penny. 1 Com, Dig. 198. 

I have ſtated the three laſt caſes on the authority of the 
Chief Baron, who cites and refers to ſeveral authorities, viz. 
I Rol. G1. J. 10. 1 Sid. 424. 1 Lev. 276. Cre. Car. 
472. Carib. 3 30. Ray 184. 1 Rel. 61. J. 5. . 45. 1 

conceive the — could not be ſupported, unleſs, in each 
caſe, the jury find the innuendo, or averment, that the defen- 
dant meant, or the words imported, that the plaintiff was 

a bankrupt. As to the words bearing ſuch an import, I 
muſt confeſs it does not appear to me how they can, for a 
man may'be inſolvent, he may never pay his debts, and yet 
may not commit an act of bankruptcy. Inſolvency is not an 
act of bankruptcy. I do not know of any act of bankrupt- 
cy, but what is ſpecified in the ſtatutes of bankruptcy z and 
therefore, I would have a practitioner well adviſed, before 
he commences an action for any ſuch words. 

It is ſaid, an action lies for theſe words ſpoken of a mer- 
chant or tradeſman, thou oweſt more than thou art worth; 
whereby he could not be truſted. 1 Rel. 61. J. 50. This 
hath likewiſe the authority of the Chief Baron. But here 
conceive, ſpecial damage was alledged and proved, i. e. that 
ſome perſon had, on occaſion of ſpeaking the words, refuſed 
to truſt, or give the plaintiff credit. If ſo, any other words, 
attended with the like conſequences, would be actionable, 

; | as 
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28 any words ſpoken of any man, which cauſe him ſpecial 
damage, are actionable, becauſe of the ſpecial damage. 
It is actionable to ſay of a ſerivener, he is a broken runaway, 


end dares not ſhew his face. 1 Kol. 59. J. 40. This is now 


law, as to a money ſcrivener, becauſe he is within the bank- 


rupt laws; whether it was or was not law before the ſtat. 5 
Geo. 2. c. 30. I need not ſay. 

It is actionable to ſay of any one, ſubject to the bankrupt 
laws, the following words: He is fled and gone, and I ſhall 
loſe my money. He is run away, and never will return. He 
:s a bankrupt ſlave. Or, a bankrupt rogue. He is broke, and 
dare not appear at the trial, He it a broken merchant. 1 Com. 
Dig. 198. | 

You are a ſorry pitiful fellow, and a r:gue, and compounded 
your debts for 55. in the pound; for it is in effect calling him a 
bankrupt. Stra. 762. 2 L. Ray. 1480. 


26. That he uſes Decert. 


So, if one charge another with deceit in his trade ; as, if 
he fay of a weaver, he pawneth the goods of his cuſtomers, and 
1s not to be —+ 2 | 

Of a bailiff, you cozened your maſter of a buſhel of barley ; 
innuendo, barley intruſted with him. | 

Of a journeyman ſhoe-maker, whoever hath him, he will 


cut him out of doors; with an averment, that the words fig- 


nify, he will undo his maſter. He hath cozened his maſter 


of Gool. 
Of a partner in trade, he hath cheated his partner, for he 


received 20l. in partnerſhip, and gave account but 


of 5t. 
Of a goldfmith, he is a cozening knave, he bath, ſold a chain 
of copper for gold. 


Of a leather-feller, he will cozen you, he fold lamb for ſha- 


mois-ſkins. . 

Of a malſter, he is a cheat, and will cheat you; he cheated 
all the farmers at A. and is come to cheat at B. A cheatin 
knave, and keeps a falſe book. A cheating Inave, and hat 
cheated me with 5 money. He keeps falſe books, deal not 
with him. 1 Com. Dig. 199. 


27. Or other Male Prafiice. 
So, if one charge a man with male practice in his trade; 


as, if he ſay of a brewer, Bis leer is unwholſome. as 


/ OO a li. FF Y ann 4 of a 


Fs 
Of one who ſells woad, he mixes black mould with hit woad, 
it ſor <woad. | 

x: cpa keeps a boarding-houſe, you have ſtarved 
children, you ſtarved A. s child to death. 

So words, that defame a man in his trade are actionable; 
though the trade be mean or bale. | | 

But words, not actionable in themſelves, are- not action- 
able, when ſpoken of one in an office, profeſſion, or trade, 
unleſs they touch him in his office, &c. 

So words ſpoken of a woman, who taught dancing, Se ir 
an hermaphrodite, and got A. with child; without ſpecial da- 
mage. 1 Com. Dig. 199. | 


28. Words which charge 4 Perſon with an Infectious 
4," Diſeaſe. 


28. As, Leproy, Plague, Be. Vide 2oft. Div. VT. 
0, II. 


Thoſe words are actionable, which charge a man with an 
Infectious diſeaſe, which prevents his converſing with others; 
as, be it aleper. A leprous nave. 
He buried people, who died of the plague in his houſe ; where- 
by gueſts refuſed his houſe. 1 Com. Dig. 199. 
The laſt words are actionable merely on account of the 
ſpecial damage. | 


29. French Pur, Vide poſt. Div. VT. No. 19. 


He hath the grand pox, or French pox. She is a whore, 
and hath the pox ; for that, by the word whore, it appears to 
be intended of the French pox. She is eaten up, or rotten 
with the pox. He is jocky, and the pox haunts him twice a 
year. He was laid of the pox. qu. de hoc ? He is infected 
the pox, and his wife is laid of it. A pocky rogue, and for oug 
1 know, hath filled my bed with French pox. He got the pox 
of a red-haired wench. He is burnt and hath the pox. Go to 
thy pocky wife, her noſe is eaten with pox, and thou art a pocky 
knave. Adj. in an action by the huſband for words ſpoken 
of him. it a whore, and a pocky whore, He hath the | 
pox, and lives incontinently. 1 Com. Dig. 200. 


Vor. I. | e 30. Word; 


L % „ 


30. Words, by which the Party hath a ſpecial Damage 
We uk ot Div. N 17. 


That falſe apd malicious words, whereby a man receives 
ſpecial damage are actionable, e r be ſtated, nor 
mall I, according to the example of thoſe authors who have 
written on the ſubject, give any great variety of inſtances.— 
One will ſuffice ; viz. words of a woman; be is a man, not 
a woman, whereby ſhe loſt her marriage. 

As to what is, or is not, fpecial damage, is a queſtion of 
ſome nicety ; therefore I ſhall ſtate a few inſtances, of what 
the law does not confider as ſpecial damage : That a diſcord 
happened between the plaintiff and his wife, whereby he was in 
danger of a divorce. That her father was in a paſſion and put 
her out of his houſe. That ſhe loft the fellowſhip of her neigh. 
bours. That the plaintiff himſelf, of whom the words were 
ſpoken, refuſed the marriage. That ſbe was in danger of the 
ſtat. of 18 liz. for having abaflard. That all perſons refuſed 
marriage with him; withodt alledging any particular perſon 
That he loft the affelion of his mother, ubo intended him 1000. 
1 Com. Dig. 200, 201. 

I have ſome abt as to the caſe where it is ſaid, the fa- 
ther put plaintiff out of his houſe, but ſuppoſe it was ſo ad- 
Judged, becapſe the declaration did net alledge, that ſhe 
uſed to reſide there gratis, or that he continued to keep her 

out for any length of time. As to loſing the fellowſhip of 
neighbours, I ſhould have ſuppoſed that ſufficient, as it's 
a ſerious injury to be deſpiſed, and ſhunned, by thoſe who 
know us. Vide peſt. Div. VI. No, 20. . 


1. In an Oblique way. 
If words are-flanderous, it is not material, that they are 


ſpoken indireQly and obliquely : As, 1 will wake thee an ex. 
ample for a perjured knave. - She went to the Spaw to be cured 
of the French hex. 1 accuſe thee of poiſoning A. Of high trea- 
ſen. I uill prove, or I make no queſtion to prove, he paiſoned 
A. He was whipt for Healing, Sc. 1 arreſt thi for, or 1 
charge thee with {rien He it in gaol to be hanged for counter- 
feiting the king's hand ang ſeal. You. will lie xpith-a cow again 
as you did. You deſerve to be hanged for ſtealing. You may 
well ſpeng, Oc. for you can coin, Qc. for that imports, that 


he had coined ; otherwiſe he could not ſpend, &';. You 
| baue 
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> root ſince you lived at B. there you could clip, & c You 
— as of me, ſince B. ſtole my lamb; B. ſhall have 
an action. Bear witneſs he did ſteal. Wat that all the ſpight 
that baſtard could do me ? Bring home the 40l. 2 He is 
in gaol for ſtealing. He was arraigned at the affijes for ſteal 
ing. 1 Com. Dig. 201. 
I have a doubt as to the laſt example, but vide Sir W. Jon. 


1 was in Wincheſter gaol, and tried his life; and 
would have been hanged, had it not been for Leggot, for break- 
ing open the granary of farmer B. and ſtealing his bacon. 

R. H. 339- 


2. By way of Queſtion, &c. 


So, words are actionable, though by way of queſtion ; 
as, when wilt bring the ſtolen ſbeep thou ſtoleſt from A ? 727 
will he hang A ? for ſte-ling, & c. Where is young A? 

is a thief. Did not you hear A. ſtole, &fc. 


3. Or, Conjefture, Vide poſh. Div. VT. No. 13. 


| So, if the words are by way of conjecture; as, [think in 
my conſcience, if he might have his will, he would kill the king. 
Or, if he fay, if he might have his will, he would do ſo. So, 
if he ſay, he will be a bankrupt, or, will rob A. Sc. in tao 
days, qu. de hoc? I do not know but A. ſent B. to rob, &c. 
Her hides, and for ought I know it a bankrupt. 


4. As, Epithet, Vide poſt. Div. VI. No. 12. 


80, if the words are by way of adjefive, or epithet to 
other words: thou art a bankrupt'knave. A ſteal-ſheep. A 
murdering rogue. A traitorly knave. A thieving rogue. A 
perjured whore. I Com, Dig. 202, | 


5. Or, Report. 2 
Or, if the words are by way of report; As, if he ſays, 
A: 405 ſuch wor di ; ok with an averment that 
A. did not ſpeak them. 1 Com. Dig. 202 | 
But if defendant prove that 4. did ſpeak them, the plain- 
tiff will fail in his action. 
Ik he ſay A. told bim B. ſtole, &c. when A. did not ſay 
ſo, an action lies. A woman told me, ſbe heard one ſay, W«. 
K 2 | Jheard 
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1 heard a bird fing, or I dreamed, c. So, if he ſay, A. told 
me B. ſtole, &c. but I don't believe it. You ſtole a mare, unleſs 


A. be for ſworn. | 
6. Or, Exclamation. 


So, if words are ſaid by way of exclamation as, that per- 
jured villain ! 


7. Where the Perſon is indireftly deſcribed, Vide, poſt. Div. 
VI. No. 14. 


It is not material if the perſon of whom the words are 
ſpoken, is indirectly deſcribed when the perſon is aſcertain- 
ed: As, my maſter, Mr. B. hath robbed, &c. an action lies 
by B. with an averment that he was maſter to the perſon 
ſpeaking. 1 Com. Dig. 202. 

So, the action lies, without the averment, but the decla- 
ration muſt of courſe ſtate, and the plaintiff on trial prove, 
that the words were ſpoken of him. 

So, if the defendant ſay, thou ſerveſt a traitor ; the maſ- 
ter ſhall have an action. One of us is perjured; B. anſwers. 
It is not I. A. replies, nor J. B. ſhall have an action. 

If, upon a diſcourſe of a bill in chancery, a man ſay, 
oy defendants murdered, fc. each defendant ſhall have an 

ion. 

_ Thy landlord A. is a thief, A. ſhall have an action, with 
an averment, that the ſpeaking was of him. This baker hath 
perjured himſelf. A. a baker ſhall have an action, with an 
averment, that the ſpeaking was of him. So, thy brother, 
or, thy ſon is a thief ; the brother, or the ſon ſhall have an 
action, with an averment, that the ſpeaking was of him. 
Hie that goes before thee is perjured ; A. ſhall have an action, 
with an averment, that the ſpeaking was of him, and that 
he went before, &c. - | 

Where is that long-lockt murdering rogue? And being aſk- 
ed, who? he anſwer 4. A. ſhall have an action. My. De- 
ceiver hath deceived the king; with an averment, that he 
was king's receiver, and the ſpeaking was of him. He 

meaning the plaintiff), and one Allen, are perjured. 1 Com. 

Dig. 203. | | | 


8. Where 
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3. Where the Slander is by Autichofs 


where the words are ſpoken b way of antitheſis : As, 
4 2 traitor, but have ſeen the 2 rebellion. He ſaith, 1 
am perjured, he is perjured as well as I, I know what TI am, 
I hnow what A. is, I never buggered a mare. I am a true 
ſubjef, thou art none. 1 Com. Dig. 203. © 


9. Or, the Words import a Time paſt. 


So, if the words import a time paſt, He was a thief, and 
ſtole, &c. He came a broken merchant from H. 1 Com. Dig. 
203. 2 


VI. What Words are not Aftionable. 


1. If they do not import a certain Charge. 


2 Of Treaſon, Vide ante, Div. IV. No. 1. poſt. Div. VI. 
Vo. 16. | 


But words are not actionable, if they do not import a certain 
charge of ſome offence : As, he is diſaſfected to the . 
Thou ſerveſt no true ſubjecF. Thou art no true ſulject to the 
king, and that 1 will prove. Who is not the queen's friend, nor 
a true ſubjef. X 


2, Of Murder, Vide ante, Drv. IV. No. 2. pot. Diu. 


VII. Ne. 9. 
So, if a man ſay, ſbe threw her baſtard into the deck, with 
an averment, that a dead child was there ; for it does 


not appear, that the ſame child was intended. She Bad a 
child and made it away. 1 Com. Dig. 204. 

I think in the laſt caſe, if the declaration contained an in- 
nuendo, that ſhe murdered the child, the declaration would 
have been good, without a doubt, and a verdict for the 
Plaintiff would not have been ſet afide if the jury had found 
3 hy | > 

Hie cleaved his head, one part lay on one , another part 
on the other ; without ſaying, 925 he — dead. He mur- 
dered A. s child now deceaſed, without ſaying, that the child 
was dead at the time of ſpeaking. 1 Com. Dig. 204. of 

„ 3. 
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3. Of Felimy. 
Jy Sencace, Vide ante, Div. IF. No. 3. poſt. Div. V1. No. 


wy the caſes adduced by Comyns (except the following), 
are of witchcraft, c. when the ſtatute was in force, there- 
fore are here omitted, that abſurd ſtatute being repealed. 

Theſe words adjudged not actionable, he ran away from 
his captain, and Le ta be hanged, without fayiog, that he 
Was pretied. 63. J. 50. 


* Gene Kew, Vide ante, Dev. V. No. 4. poſt, 
Div. V1. No. wah 


22 a. - 2 Lfor ſteuling; for aps he is 
e was taken for e and 1 have long ſuſ- 
— — u. It he . that he never was taken ? J 


charge thet with felony. 1 Com. Dig. 204. For the laſt caſe 
he 1 7 7 Rol. 73. 1 50. It is laid down contra. 1 Rel. 
if * ſay, be flole by the Pighway / ide; for it might be a a 
ſtick or an apple. He pi yo _—_ goods, He did filch - 
al. A. You uſe me, as my wije did, when ſhe flole my 
cuſhion, without an averment of the Arg He is infected 
with, or, fmells of the robbery. of A. He was. arraigned for 
fltaling. A. loft plate, and he hath it, and will be hanged for 
it. He ras robbed, and received the cloth back, and 3 with 
the thief. I was robbed 4 of a cloak, and A. was preſent, and 
cavried home. the cloak, and: compoundad for the robbery. He 
was in Newgate for an highway-man. Thou haſt committed 
burglary in breaking his houſe ; without ſpeaking of any one. 
Hes a, cheat, and fivis two bonds from me. He it a thief, and 
Aula my. furze ; of which felony cannot he committed. 1 

Cum. Dig 204+ For the laſt cate the author cites, Jon. 111. 
and refers to 2 Cro. 114. This was upon a fuppotition the 
furze was growing, for if it was cut down, felony: might be 
committed, in tho ſtealing of it. Deſtroying trees, c. is 
_—_ dy modern ſtatutes. Vide table:to the ſtatutes. Ti- 

tie ines, © 
Hei a thief, and fol my co corn in my field; for it: hall be 
intended; ch , And lol iron bars outiof my: cuin- 
decou; for it hall A en ö houſe. 1 


r | | 
* | Thus 


„ 
ſtood the caſe at common law, befbre the flat. 4 
e 32. but now ſuch words would be actionable, as 
eee, cs 
He ſtole lord 4's deer. 1 Com. Dig. 204. Salk. 696. 
Video flat. 7 Ges. I, % 2%. aid. f 2. 6. 10. $I 
He 4was put in the round-houſe for flealing ducks at Crowland; 
are actionable, if laid to be ſpoken fal/ely and _ malicieuſly, 
otherwiſe not. 2 Wilſ. 300. whe a 
This child can Bang ou, not actionable. Barnes 480. 


| Of Eerjury, Vide ants, Div. I.” Ne. 9,77: 99f Dio: 
e 4 OO PL No. 18. ; 


So, if he ſay, be is for ſworn, generally: He delivered untruths 
in his anſayer in chancery. He was reproved in his oath at the 
get. He perjurtdly —— Sc. for this is not a direct 
charge. I have indicted A. of perjury, and doubt not to prove it. 
So, if he ſay, he perjuredly preſented me at a viſitation ; 
and do not ſhew for what offence, by which it may appear 
to be withlu his office. He it perjured, for he was for ſworn 
in the biſbop” of Olouteſſe vt court, without” faying, what 

6. Of guy, Vide ahi, Div. BY "No. 8. 
80, if he ſay, he forged" the guter!s evidence, He forged 
writings (withoit' ſaying; what), for which he ſhould loſe his 
ears. He forged a watrant, for the word (warrant), is un- 
certain. He put preſentments into the jury's verdict without 
their conſent ; if he be not an officer. H. hath” found forgety 
againſt him, and can prove: it. He hath recovered 400l. 


forgery, &'c. He forged falſe letters. He ſued upon a forged 
bond.” 1 Com. Dig. 205. A Ll nn O07 1 * . 8 


7. Or, Geral Maifaſines,” vit u, Bw. . 
hee No. 8. 


So, if he ſay, Thou art an arrant rogue. A ſcurvy bad 
fellow. A camition whong-doty, or, villain." A Hall Bade, 
rogue, uſurer, Nc. A cheating knade. A forſworn ee | 
Of a trader, be if a very vartet and knave: You de a cheat, 
and have bern a cheat 'many years. 1 Com. Dig. 205, 
Ik the latter words are ſpoken of a man, in his trade, I 
conceive'they would be ationiable, oo 
| wry 


[ 136 ] 


A cozening vogue, not actionable. | 

Oft a merchant, without a col/loguium of his trade, be is a 
cheating rogue, a runagate rogue. He ts a filching fellow. Mr, 
Mayor hath cozened the town and coun ty.1 Com. Dig. 205, 

Your father was a horſe-/lealing rogue, and you are a great 
rogue. Stra. 304. You are a cheating old rogue, and h.ve 
cheated the fatherleſs and the widow ; if laid without a collo- 
quium of his trade. You cheated the lawyer of his linen, and 
ſtood ha uud to your daughter to make it up with him. You cheat 
every body. You cheated me of a ſheet. You cheated Mr. S. and 
T will It him know it: not actionable, without a colloquium 
of plaintiff's trade. 2 Szra. 1169. 


8. Sa, general Words of any in office, 


8. As, Juſtice of Prace, 6c. Vide ante, Div. IV. 
| No. 1 5. 


80, if he ſay of a juſtice of peace, he is a blood ſucker, and 
will take a couple of caports. He ts not worthy to live in a come 
mon tuealtb. Thou left the preſentation by being a recuſant. He 
is not worth a groat, and is gone to the dogs. You would be a 

Juftice like A. a fool, an aſs, a buffle head juſtice. He was a de- 

bauched man, mas ft to be a Juſtice z for be ſpeaks of a time 
ſt. 

wh words implying want of ability in a juſtice of peace is 

not actionable; for it is an office of. honour 98 as oy 6 is 

a beetle. headed juſlce. An 4% a coxcomb, Oe: 


9. uuns, Vid ante, Div. IW. No. 24. - Div. 
* No. 16." 8 


So, if he foy- to an — Pl have thee pickl 6 over the 
bar. H. hath found forgery againſt him. 21 2 his houſe, 
and W with his: . - 


10. Trader, Via ante, Div. . No. 25. 


80, if he ſay of a man, who does not buy or ſell, he is a 
bankrupt. 80, if he ſay of a tradeſman, He cbeated me a no- 
ble in ſuch goodt; for if 2 cozened him in the price, it is 
not flander. His . 1 » 1s a falſe book. He hath coaened 
me in-my. meaſure. hath cozened me of 500l: without 2 
b of his trade, - He bnows not bow to al- a gd 7 
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of work; without ſaying, what, or a diſcourſe of his trade. 
He is a cheat, and 1 will prove him a cheat. Sed "qu? He is 
a varlet, ſuppreſſed his brother s will, and is an hypocrite. 

Of a brewer, my mare piſſes as good beer as he'brews. 

Of a livery-ſtable keeper, he buys only flinking rotten Bay; 
for it is not a trade. s 

Of a carrier, he is a barretor. 1 Com. Dig. 206. 

Of a carpenter,. he has charged A. for forty days work, and 
received the money for the work, that might haue been done in 
ten days, and he is a rogue for hit pains, Stra. 797). 


11. A Perſon affected by a Malady, Vide ante, Div. IV. 
No. 28, 29. p. Div. VI. No. 19. 


So, if he fay, thou , the falling fickneſe. 1 Rel. 44+ 

4. 7. 5 
12. Or, Words which charge only with an Iuclinatian, 
; Vide ane, Div. V. No 3,4 © 


Or, if he charge only with an inclination z as, thou art a 
thieviſh rogue. Thou wouldft have killed me. Thou art a mur- 
derous quean.” Thou keepeft men to rob me. Thou procuredf# A. 
to come thirty miles to commit perjury ; without ſaying, that the 
perjury was committed. Vide ante, Div. I. Ne. 6. Thou 
9 n have given him money to rob A. and 

did rob 24 m. Dig. 206. | = | © r 
For the laſt caſe he cites, Jen. 84. It is the caſe of 
Frowde v. Frowde 2 Jon. But I am ſtrongly inclined to 
think the words wduld now be held actionable, eſpecially 
with an averment as to a felanious robbing, as it implies the 
Tres words aro hel] eee e 

bete words are not to 3 h 15 a rare 
chancellor do ſuborn' witneſſes, fc. for it is only a deſcription 
= _ 3 _ not charge him with any offence in 
ais office of chancellor. qu. de hoc.” 1 Com. Dig. 207. 

Ik the words were ſpoken of the ame os Great Bri. 
2 3 an action for ſcandalum magnatum might be 
upporte . ' LS "STREET „ aud K | 0 £ 
.. Thou art a bankruptly knave, not actionable. So, thow 
haſt thieviſbly taken. Th hou haſt dealt traiterouſly. 1 Com. 
Dig. 206, 7. 4 3 . > 


13. Or, 
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Or, detrote only the Opinion, or Suſpicton, of him: 
| who ſpeaRs. 


13. ; 


Or, if the words denote only the opinion or ſuſpicion of 
him who ſpeaks: As, he deſerves to be hanged. If a man 

viſe another 1 call in money mony from a tradeſman'; and to take 
heed how he truft him. Dig. 207. cites 1 Rol. 61, 


E zo. for the laſt caſe. 
I think, if the phaintiff could ſtate and prove the words 


alſe and malicious, and damage ſuſtained, he might main- 
ati action. 

It hath been held, that the following words are not ac- 
tionable : I will prove thee a thief, 1 will prove it by thy ſon, or 
Jed Bim to the devil; for the laſt words denote his doubt. 2 

w. 214. 

I muft once, for all, obſerve, ancient determinations as to 
what words or * not actionable, muſt not always be 
relied upon. . g through Comyns, my principal au- 
thor (who has t —— many caſes from RolPs Abridgment), I 
Have omitted various wm as being ſatisfied they were not 
law, or being extremely doubtful indeed ; and therefore, I 
thought it was better to omit them. Some, where I have 
doubts, . I have introduced with guerier, or obſervations. As 
to the laſt caſe, it-is an adjudget caſe, like ſome other doubt- 
ful ones I have. introduced ; I need not ſay, this i is to me 
doubtful; I conſider the latter words, as mere expletives: 
if . ares, ſurely the -preceding words are actionable. 


TY Or, charge. no . Vide ante, Div. V. 
510 0 7 


Or, if the no * certain: how one of my 
brothers ir, c. where he had ſeveral brothers. If he ſay 
to three witneſſes, one of you is perjured; none of them ſhall 
have an action. So, if he ſay,» ny enemy is, Oc. no one 
ſhalt have an action. The Boxes are truitors; none of that 
name ſtiall have:an-aCtion.' 1 Com. Dig. 207. 

The author cites, for the laſt caſe, 1 Rol. 80. /. 40. But 
I conceive if in the place where the words were ſpoken, 
there was only one family of the name, eneh might have an 


ation. 
Theſe words are ſaid not to be actionable, . had a child, 


| a or ſomebody aſe made away with it. a 
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If words ire uncertain, and cannot deſigu any particular 
perſon, no averment ſhall. make them a&tionable; 1 Com. 
Dig. 20). Vide peſt: Div. VII. No. 9. 


I 5. Or, are explained by other Wordt. 


Or, are explained by other words to a different fenſe : 
As, he is a thief, and flole my corn off my land. Or, half an 
acre of my corn. He is athief, and ſlole my furze, corn, tree, 
Sc. And flole my bonds. | 

Of a phyſician, be killed A. with phyfick. 

So, if they are explained by precedent words: Thou art 
drunk, and I ſhall not held up my hand at the bar as thou didi 
for that perhaps was for drink. He is & hnave, and conſented 
to take 205. out of Bs pocket. He /iole my piece, and I charge 
him with felony; for the firſt words are inſenſüble. r 
| Yet when defamatory words are in a diſtinct clauſe, they 

ſhall not be explained by the addition of another clauſe, 
which ſeems to make a qualification: As, thou art a per 
whore,. and for ſworeſ} thyſelf at N. 1 Com. Dig 20 


— 
* 


16. Or, may be taken in mitiori Senſu. 
16. Though they ſound near to Treaſon, Vide ante, No. 1. 


Div. IV. No. 1. 


Or, may be taken in mitiori ſenſu : As, you are no true ſub- 
ject to the king; for perhaps he had not paid taxes. Than 
art a rebel ; for it may be that a commiſſion of rebellion iſ- 
| ſued out of chancery. Thou art a coiner of money; for it ſhall 
be intended in the mint. A rebel againſt the king. Thou haſt 
ſitten on the pillory. Thy warrants (to ſerjeant Heale) have 
undone many; for his warrant as a juſtice of peace may be in- 
tended, 1 Com. Dig. 208. FA , 


17, Or 1% Felony, Vide ante, Div. I. No. 3, 4. Div. 
| „ Nis, 4. 15 


Thou committeft' ſacrilege every day. qu. de hoc. So, if he 
ſay, thou haſt flolen my furze; for it thall be intended, grow- 
ing. Heflole the ſbutters of my window; for thicy are parcel 
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of his houſe. 17 ſpall go hard with him for his life, but his 72 
tate he ſhall loſe for marking my ſheep. 1 Com. Dig. 208. 


18. Or, to Perjury, Vide ante, Div. IV. No. 5. 7. Div. VI. 
M. A 


- If he ſay, thou art foreſworn, generally; for it ſhall not 
be intended in a caſe, where perjury may be committed. 
Thou art foreſworn in L. court; which does not appear to 
be a court of record. 

Or, if it do not appear, that the matter, in which the 
oath was, was within the juriſdiction of the court. 1 Com. 
Dig. 208. 

The reaſon is, that in ſuch caſes, was the fact charged 
true, the party could not be indicted for perjury, therefore 
was not in danger of ſuch a proſecution. 
S8o, it hath been held not actionable, if he ſay, He it fore- 

ſworn, for he ſaid, the wood was worth 40s. when it var dear 
_ at 135. for he does not directly ſay, that it was not worth 40s. 
1 Ral. 40 I. 40. 80, if he ſay you loft the patronage by being a 
recuſant ; tor it ſhall not be intended a Popiſh recuſant. 1 
Rol. 38. J. 35. Sed qu. de hoc ? For what other recuſancy 
— intended, as the cauſe of his loſing the patro- 
nage! 

If he ſay to an attorney, yon are a maintainer 1 it 
ſball-be intended in his practice. Hob. 117. 63. J. 


40. 85. J 25 
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I 9. Or, as charging with a Diſeaſe, Vide ante, Div. IV. 
ili No. 28, 29. Div. N. 11. 


80, if he fay, be in full ofthe þ pox. 

"Thou art a pock e, go to the leach for Ay pox. A ſeur- 
vy pocky whore ; for it does not appear by any circumſtance, 
that he meant the French pox. Thou art John's hackney, 
thou art a thieving whore, a pocky whore. 1 Com. Dig. 
298, | 

I have gi given the three laſt caſes, on the authority of the 
Chief Baron, and the authors he cites, but I confeſs I have 

reat doubts as to the law, and am ſtrongly inclined to think 
uch words would be now held actionable. Let the declara- 
| _ contain an innuendo, that the French pox was meant, and 
1 dare fay the j Jury would find it, for what other meaning 
can 
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can the words have, when connected with the word 


ef? 8 
If Gig, or Welch words have a double intendment, and 
import ſometimes a mere taking, ſometimes a felonious ta- 
king, they ſhall be conſtrued in mitiori ſenſu. Pal. 64. Vide, 
1 Kol. 11.1. 37. My laſt obſervation, will apply here; for 
if by circumſtances, mode of ſpeaking, c. it can be ſhewn, 
that the ſpeaker meant a felonious taking, the declaration, 
containing an innuendo, accordingly the jury will, if ſatisfied, 
find the innuendo, and the plaintiff be intitled to a ver- 
dict. 

And the law, as laid down and eſtabliſhed, is, that words 
ſhall not be ſtrained contrary to the uſual conſtruftion of 
them. 1 Rol. 71. J. 45. | 

This law is founded in reaſon, for men, in their paſſion, 
ſaying words of or relating to another, bearing ſuch a dou- 
ble conſtruction, ſeldom mean to charge the man of whom 

they ſpeak with a fact, which is not any offence againſt the 
la | | 


. 
I uo ſay a man has had the pox, is not actionable. 2 Stra. 
1189. 33 


20. Or, do not import any temporal Damage, Vide ante, 
Du. V. No. 10, 90. 


Or, if the words do not charge with an offence, for which 
the party ſhall have a temporal damage, though they are 
contra bonos mores ; as, you are a whore. A whore-maſler. 
A baſlard-bearing whore. An adulterer. You are a whore, 
and A. had the uſe of thy body. Thou art a whore, and Badſf a 
baflard by A.; for it is no temporal damage, if no charge to 
the pariſh. Thou art a common whore, and U.'s whore. 
1 Com. Dig. 209. For the laſt caſe, he cites 2 Med, 196. 

- butit is p. 296. Thou hadſ? a baflard if it does not appear,” 
that it may be a charge to the pariſh. He is the reputed father 
of A's baſtard. Thou hadſt two baſtards 36 years ago ; where- ; 
py cows was * diſcord 8 him and his wife. Thou art 
a bawd. qu ? A pimp. T hou tookeſt 5s. to help two rogues, and 
whoves to a clean pair of ' ſheets. A and * * brought- 


eſt 8E gentlewomen to gentlemen. qu ? art an heretick, 
1 Rel. Ab. 34. J. 50. 2 Cro. 473. 2 Rol. 24. Poph. 140. 
Godb. 273. | 


So, if he ſay of one not a trader, you are a bankrupt, Of 
004 Het of = profeſiion, you are's comties Jerreter: | 
1 — | 21. Or, 


[ 142 ] 


21. Or, the temporal damage is remote, Pide ante, Div. 
IL. No. 30. 


So, if the temporal damage is not of moment, or is re. 
mote : As, if the party "2h that by reaſon of the words 
all honeſt perſons have refuſed to marry the Plaintiff, and ſtill 

refuſe, without ſpeaking of any particular marriage, though 


it be found by yerdift, that ſbe loſt ber marriage, without al- 
ledging any particular ſuitor. 

hat he ſaid of a butcher, ſpeaking of his meat, the coy 
died in calving, whereby he loſt his cuſtomers. 

So, if the temporal damage is not preſent ; As, if one 
fay, he wwas not fit to be a juſtice; for he may now be fit. So, 
if he ſay, he leſt the patronage by ſimony; for he loſt it only 
for that turn. So, he bad the French pox; for he may now 
be cured. 

So, if the damage be by accident, and not à direct conſe. 
quence of the words: As, if a man ſay to a ſervant, thy mi/- 
freſs is a whore, whereby ſhe loſes her marriage ; if the 
words are not ſpoken to the perſon in treaty for the mar- 
riage. Cro. Eliz. 787. But, notwithſtanding this caſe, if 
plaintiff ſuſtain a ſpecial damage, by loſs of marriage, I con- 
ceive an action would lie, whether the Gs were ſpoken to 
the intended huſband or not. 

If he ſay of a ſchool-miſtreſs, you are a 3 if no ſpe- 
cial damage is alledged. So, if the verdict find for the de- 
fendant as to the ſpecial damage; though it find the ſpeak- 
ing of the words. 


22. When ſpoken in a Courſe of juſtice. 


Or, ſpoken in a courſe of juſtice : As, if a man object to 
a witneſs, that he is perjured; though it be falſe. Or ſay, 
that an affidavit againſ him is falſe. 

So, it a man exhibit an indictment, appeal, Sc. of mur - 
der, 585 perjury, c. of which the party is acquitted. 
Vide ante, Aftion upon the caſe for a conſpiracy, 

So, if a man ſpeak ſcandalous words to his nl ſolici- 
tor, ©. in order to have an action, or other proſecution in 
a courſe of Juſtice againſt a perſon. Or, deliver them in e- 
vidence to a jury. As to the _ Inſt TI V ide 2 Inſt. 
228. 


8o, 
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So, if a counſel ſpeaks words material to the iflue ; though 
they are falſe and ſcandalous. As, where the queſtion is of 
the bankruptcy of A. if a counſel ſay expreſsly, that he is a 
bankrupt, though he be not. x 

So, though the words are not directly material to the iſ- 
ſue: As, in falſe impriſonment, the defendant juſtifies, that 
the plaintiff did not find ſureties for his good behaviour, iſ- 
ſue de ſon tort, and at the trial a counſel ſays, that the plain- 
tiff was a man of bad fame, and had committed felony. | 

So, if a man deliver a petition, containing ſcandalous 
matter, by way of complaint to the members of parliament. 


Though it be printed, and delivered to the members; for 


the uſage of parliament warrants the printing, whereof the 
court will take judicial notice. Otherwiſe, if he delivers it 
to others, as it ſeems. 1 Com. Dig. 210. who for the laſt 
inſtance cites, I Saund. 131. 1 Lev. 240, 1. | 

So, if he deliver a petition or bill to the king, which con- 


' tains defamation; for he is the fountain of juſtice. Other- 


wiſe, if he afterwards publiſhes the contents to others. 
So, if by a ſuggeſtion defamatory to B. any one obtains 
the revocation of a patent to B. and a grant to himſelf, and 
afterwards upon a reference to the attorney general, that the 
ſuggeſtion is true. | 
So, if a defendant in treſpaſs plead, that the plaintif is a 
bankrupt, though he be not, an action does not lie. 80, if 
upon a libel in the ſpiritual court, A. be produced as a wit» 
neſs, and the defendant make an allegation in writing, that 


he was perjured, in order to avoid his teſtimony ;; though the 


allegation be falſe, an action does not lie for this againſt the 
defendant. x54 | 

But, if a counſel, c. offer in evidence ſcandalous mat- 
ter, which is not material, nor pertinent to the iſſue, an ac- 
tion lies _ him, if it be not true; for it ſhall be intend- 
ed to be ſpoken malitioſe. Semb, 2 Cro. go. 1 Com. Dig. 
210, 11. 

If on motion for information againſt a juſtice, ſupported 
by affidavit of A. defendant in his affidavit, vs anſwer denics 
the charge, calling it what A. has ſo falſely ſworn agai 
him z action does not lie. 2 Burr. £4 acting 


9 = 
— —— 
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VIl. Declaration for ru. 
1. Muft fbew the Plaintiff to be of good Fame. 
A declaration for words uſually ſhews, that the plaintiff 


is of good fame, and clear of the crimes for which he is de- 
famed. 1 Com. Dig. 211. 3 


2. Cannot be for, or againſt two. 


And two cannot join in it, for the wrong to them is ſeve- 
ral, Nor can it be againſt two for the ſame words jointly, 
Though it be againſt huſband and wife for a ſpeaking by 
both. 1 Com. Dig. 211. | 


3. If the Charge be in reſpef1 of an Office, Sc. muſt ſhew bis 


Office, &c. 


So, if the charge be in reſpectofan office, profeſſion, trade, c. 
it muſt ſhew his office, Nc. And generally, it ought to ſhew, 
that he was in office at the time of ſpeaking ; as, if one ſays 
of a juſtice of peace, he takes bribes, it muſt ſhew, he was 
then in the commiſſion. And, whereas for many years now, 
elapſed hath been, c. is not ſufficient. So, if he ſay, he is 
a bankrupt, the declaration muſt ſhew, that he was then a 
trader. If he ſpeak of a barriſter, or phyſician, &c. it muſt 
ſhew that he was hen a counſellor, or licentiate. So, if he 
charge with words not actionable, but in regard of his trade, 
profeſſion, &c. it is not ſufficient to alledge the ſpeaking of 
him, without a colloguium of his trade, Cc. 

But, ſo exact an allegation of a continuance in office, &c. 
is not neceſſary, where the words import it: As, if he ſay of 
an attorney he is an ambidexter. 1 Com. Dig. 211. 

In the laſt caſe I conceive it is requiſite, it ſhould ap- 
pear by the declaration that the plaintiff was an attorney at 
law, of ſuch a court, at the time of ſpeaking the words. 

Speaking to a ſervant, thy maſter ; it is not neceflary to 
ſay, that he was ſervant at the time of the ſpeaking. Vide 
Lev. 82. 7 

But, in this caſe, the declaration muſt alledge the ſpeak- 
ing, to have been concerning the plaintiff, and the declara- 


tion 
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tion ſhould contain an innuende, after the words, meaning 


the plaintiff. | 
After a verdict, whereas he was a merchant, Kc. ſeems 


ood ; for it ſhall be intended he continued in trade, &c. 
$o, if if the ſpeaking be atledged to be of the plainti and his 
art, it is ſufficient, 77 an expreſs colloquium of his trade. 
So, a colleguium of office, trade, &c. is not neceſfary, 
when the words import it. 1 Com. Dig. 211. 


4. Muff tw; Pilates 


The declaration muſt ſhew a publication of the ſlander : 
And therefore, the plaintiff ſhall ſay, that the defendant, 
ſaid in the preſence and bearing of divers liege ſubjefts, &. 
And if the words are Welch, or Latin, &c. he muſt aver, 
that the hearers underſtood ſuch language. And an aver- 
ment, that they underſtood the Roman tongue, is not ſuffi- 
cient, where the words -are 4 for that imports 1tg- 
lian. 
But if ke alledge theſperking to be open and publicly, &c. 
it is ſufficient, without ſaying, in the preſence and 
Oc. So, 4 after verdia. Cro. Elia. 861. Dan. 168. 
1 Com. Wes: 

So, ſpeaking in the ſence, without fayitg's in the hearing; 
for it ſhall be-inte in the hearing. Reſolved after verdife. 
Cro. Elia. 486. 2 Cro. 39. Cro. Car. 199. 1 Com. Dig. 
212. 

And, if in the Grſt count it be faid in the preſence — 
and omitted in the ſecond count, yet it is ſufficient. 

2 Lev. 193. 1 Cem. Dig. 212. 
305 if the words are Eagliſb, though peculiar to 3 
lect of any country, the fignification need not be 
for the court ought to take notice of the fignification of all 
Engliſh words. Dan. 161. 1 Com. Dig. 212. Vide poſt. 
o. 6. 
But, in the laſt cafe, n would be more eligibls'to- give an 


* 


5. 1 


So, the declaration maſk Wee 
the defendant. But it is fuffiicient to Y: he falfuly ſaid, 
Vor. I. L without 
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without, maliciouſly. Or, that contriving to injure the plain. 
tif, he ſaid, c. 1 Com. Dig. 212. 

It ought undoubtedly to * at leaſt that the words 
were maliciouſſy ſpoken, and ſo to appear in evidence, or the 
plaintiff will not be entitled to a verdict. 

Several caſes have been determined by Lord Mansfield, 
and his determinations, not only. ſubmitted to, but univer- 
ſally approved, warranting this doctrine; as, in the caſe of 
an action brought by a ſervant againſt a former maſter or 
miſtreſs, who in giving a true character of ſuch ſer vant, 
words have been ſpoken, that if ſpoken voluntarily on other 
occafions, might have been actionable, but not where ſpoken 


on ſuch occaſion. „ 


5. Declara ion muſt Auch _— what Wards 
n of ue nn. a 


rf 

80 the declaration muſt erben alledge, what words were 
ſpoken. Aud therefore, if it ſays, that the de efendant faid 
theſe nds; or ſimilar, it is bad for the uncertainty. 

Or, words, be tenor whereef Fellows, in theſe. words, thou, 
We. Or, to the tenor and ect fol owing. — tenor is 
ſufficient for 21libel ; for tenor imports a copy or 8 
and therefore, if the words, the tenor whereof, Ec. are al- 
ledged, it may be compared with the original libel; but 
there cannot be a tenor of words 3 And therefore, if words are 
alledged according to the tenor following, it has pre al- 
lowed. 


But it is ſufſicient to ſay; iat he {poke words as in the „ 


gliſb words fell}wing. And the plaintiff need not give the ſig- 
nification of any Engliſh. words, though they are unuſual, 


and peculiar. to a particular .country as, healer: gf thiever, 


Se. Vide ante, No. 4. So, though they are Welch words, 
he need not give the ſiguißcation in his declaration. 80 ad- 
judged. 1 Rol. 86. J. 50. 1 Com. Dig. 212. 

ut I ſhould, in the laſt caſe, adviſe the Ggnification to 
be given, though i it's the language of, a part of the people of 
Great Britain. 

The declaration may either lay the words ſpoken, or ſet 
out the ſubſtance of the words; if the ſubſtance only 
be ſet out, as that the defendant. charged plaintiff with 
fuch or ſuch a crime, then it is ſufficient to prove the ſub- 
ſtance. Kap. temp. Hardt. 30. 

In this caſe the declaration changes its form, Gale the 


common mode of declaring for words ſpoken, in omitting 
to 
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to ſtate the ſpeaking and publiſhing of words, but alledging 
that the defendant falſely and maliciouſly, in the preſence and 
hearing, (Sc. 3 the — with, or impoſed 1 him 
the crime of, & 

But if the wy words are laid, thoſe words muſt be prov- 
ed as laid. Hardw. 305: 

It is therefore cuſtomary, where there is thi leaſt doubt 
as to proving the OO Wen to add a count in the above 
form. 

Vet if there is a variation in the order of the words, ſo 
it be agreeable in ſubſtance, it is ſufficient. Hardw. 305. 
So if immaterial words are proved to be ſpoken, more than 
laid in the declaration. Bid. So if the words are laid, you 
are {o and ſo 3 and the words proved are— He is ſo and fo; 
ſuch variance is immaterial. id. But if the words laid 
are — I will hang him, and the words proved are— I will 
hang them both; it is a material variance, and PRE ſhall 


| be noakuited.” A. 


ee 
7. * Daura muſt ſtate that the M ords were ere 
i? of the Plaintiff. 


The 7 GR muſt be expreſsly alledged to have been FI g 
of the plaintiff; and therefore, if the declaration does not 
ſay, that the deſendant ſaid of the plaintiff, or words tanta- 
mount, it is bad, generally. But if the declaration be, that 
he ſaid to the faid plaintiff, thou, Ec. that is tantamount, as if 
it had ſaid, of the plaintiff. So, if the words are in the ſecond 
perſon, thou, Sc. and the plaintiff alledge a co/loguium with 
him (the plaintiff), it is ſufficient 3 though he do not ſay, 
that the ſpeaking was of the plaintiff, or, to the plaintiff. 80, 
if he alledge; that the ſpeaking was of the plaintiff, though 
the words are, thou, c. it is ſufficient. 

Yet, a colloquium of the plaintiff is not ſufficient, where, 
the words are in the third perſon, he, &c. without ſaying 
alſo, that the ſpeaking was, of the plaintiff, or, to the 2 
tiff. It is not neceſſary to alledge with whom the m 
was; 3 for perhaps the plaintiff och not know. 


5 Wien an Avermen is neceſſary- 


Ik the ſpeaking be of a man by a character, or 8 
tion, which may be affixed to ſeveral, it is not ſufficient to 


ſay, that he ſaid of the plaintiff, © or, 10 the ban, or that he 
L 2 bad 
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had 2 diſcourſe concerning the plaintiff; as, if he ſay, 455 
in, brother, landlord, &c. or, my fatber, c. is a thief; 
ut the declaration muſt aver, that the plaintiff was his bro- 
ther, landlord, father, &c. | | 
But where the ſpeaking denotes any particular perſon, 
though it be by his trade, profeſſion, c. it is ſufficient to 
ailedge a colloquium of the plaintiff, without other ayerment : 
As, if ode lay, captain T. ihe villain T. &c. it is not neceſſa- 
ry to aver, that he was a captain, c. So, if he ſay, T. 
meaning the plaintiff, where the ſpraking is alledged of the 
plaintiff, it is ſufficient. So, if the ſpeaking is alledged of 
the plaintiff, and it is ſaid, T. is thy brother, he (meaning the 
plaintiff ), c. it is ſufficient, without other averment. 

If an action, de ſcandalit magnatum, alledge the ſpeaking to 
the ſeryant of an carl, and ſpeaking of the earl, it is ſuffici- 
ent, without an averment, that he was an carl at the time of 
the ſpeaking. | | 

If the words have relation to another fact, there myſt be 
an averment of ſuch fact: As, if one ſay, he is as great a thief 
as any in England, or, in ſuch a gasl, c. it muſt be averred, 
that there are thieves in England, or in the ſaid gaol. 

There was no robbery within 40 miles of W. but thou hadſt an 
hand in it; it muſt be averred, that a robbery was committed 
within 30 miles of V. He took a falſe cath at the affizes; it 
muſt be averred, that he was ſworn there. If the words im- 
port, that A. ſaid the words to dim; it muſt be averred, that 
A. did not ſay them. Where an ayerment is neceſfary, it 
{hall not be ſupplied by an innuendo, 1 Com. Dig. 213, 14. 


| : 9, then an Averment is nat neceſſary. 
„Where the Words admit, or import fuch fact, no averment 


of the fact is neceffary: As, if one fay, he billed 4. no aver- 
ment is 5 WU A. was killed, or is dead.. So, if he fay, 
he priſongd A. if he docs not appear upon the record to be 
alive. He cannot read g declaration; there is not any need of 
an ane nent, that he can, So, if he fay, A. will prove the 

plaintiff ſaid he lied a man, Fe. it is not neceſſary to aver, 
that no one can prove it; for the words are not ſpoken as 
the relation of another, but his own undertaking, that ſuch 
a perſon will prove, Q. So, where the words have relation 
to a thing apparent, it need not be ayerred : as if one ſay, as 
fure as God governs the world, he is a traitor; there is no need to 
aver, that God governs the world. So, where it was ſaid, 
as ſure as King James governs this realm, an averment was not 

> V0 | neceflary. 
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ceſſary. Hiisa ured rogue as well bs 7 ; thete is not 
— need of an date that he is perjured; for it is ad- 

itted by the f. bg. | 
"0 he ſow —— are actionable without thoſe that are 
relative, there is not any need of an averment of the thing, 
to which the relation is made: As, if one ſay, he is a thief, 
and hath ſſole more goods than 1 am worth; an averment is 
not neceſſary of how much he is worth. | 

When words are uncertain in themſelves, an averment 
cannot aſcertain them. [Vide ame, Div. V1. No. 14.] As, 
if a man ſay, thou didft throw thy baſtard into the dock at W. 
an averment, that a child was found there dead, does not 
make the words aftionable. So, an averment ſhall not en- 
force words contrary to their proper ſignifications. 1 Com. 
Dig. 21 

10 — for ſaying falſely and maliciouſly, that plain- 
tiff had been in gaol and tried for his life, and would have 
been hanged, had it not been for Leggat, for breaking open 
the granary of farmer 4. and ftealing his bacon. It is not 
neceſſary to aver that he never was in gaol nor tried. Rep. 


temp. Hardw. 339. 
10. Words explained by an Innuendo. 


The plaintiff muſt explain the words by an innuendo. But 
the innuendo only explains, and does not enlarge the words. 
As, he forged this warrant, meaning a warrant by the ſheriff 
upon a captas, is not ſufficient. So an innuendo does not 
aſcertain words, which are uncertain in themſelves. As, a 
prieſt (meaning a Popiſh prieſt) gave him the euchariſt, and 
extreme union. This is ſtated on the authority of 1 Com. 
Dig. 214. for the author hath himſelf cited, 3 Lev. 69. as 
cont. ; and qu. if that is not law ? 

He war forſworn before juſtice S. meaning H. S. juſtice of 
peace. 3 Lev. 166. qu. 4. hoc ? He fwore A. was at N.; 
meaning V. in the county of 4. whereas in truth he was 
not at N, aforefaid. Thy father, meaning the plaintiff, is a 
tbief ; without an averment that the ſpeaking was to the fon 
of the plaintiff. 

And, if the innuendo, be repugnant, it is void. As, if a 
feme-covert ſay, you ſtole my faggotr, meaning the faggots of 
the huſband nd his wife. 1 Cem. Dig. 214, 15. | 

That rogue A. that jet the houſe on fire (meaning the houſe 
of B. that was burnt) ; and if any body will give me charge of 
him, I will carry Zin ts New Prifor ; and another fet of 
; words 
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words, A. ſet the houſe on fire (meaning the ſame houſe). The 


latter ſet of words ſhall have relation to the former, and af- 
ter verdict for plaintiff, ſhall be taken to be ſpoken maliciouſly, 


2 Wilſ. 114. 


11. Special Damage alledged. 


If there be an action for words, which are not actionable 

without a ſpecial damage, the plaintiff muſt alledge the par- 
ticular damage he has ſuſtained. So, in an action upon the 
caſe for the ſlander of a title. And it is not ſufficient to 
ſay, whereby he loſt the ſale of his land. But in an action upon 
the caſe for ſlander of a, perſon, it is ſufficient to ſay, to the 
damage, &c. without ſhewing any ſpecial damage. Though 
it be for words againſt him in his profeſſion. 1 Com. Dig. 
215. ' 
This muſt mean where the words are actionable. 
In actions for words, not in themſelves actionable, and 
where the ſpecial damage i is the gi/? of the action, evidence 
may be given of inſtances of damage, not ſpecified in the de- 
claration, (qu. de hoc ?) but where the words are actionable, 
no inſtances of damage, not particularized in the declaration, 
ſhall be given in evidence. But general evidence (as loſs of 
cuſtomers) may { qu. de hoc ?) Stra. 666. 


| Pleas to an Aclion for Wards. 


1. Net Guy. 


E an action for defamation, the defendant ſhall plead, 
Not Guilty. . Or may make a ſpecial juſtification. .'The de- 
fendant (hall plead, : Not Guilty, if he did not ſpeak the words 
in the declaration. Or, ſpoke them in a courſe of juſtice, 
or in a manner not malicious. 

So the defendant may plead the 8 of limitations. 5 
Com. Dig. 193. 

On Net Guilty pleaded, the truth of he words ſhall not 
be allowed to be given in evidence, in mitigation of damages; 
it ſhall be pleaded, that plaintiff may be prepared to defend 
himſelf; This war re, olued on at a meeting of all the judges. 
Per Lee. C. F. Underwood v. _ Parks. M. 17 G. 2. Stra. 
1200. 

But I remember a caſe, where a man brought an action in 
C. P. for words, charging him with having ſet his houſe on 


fire, with intent to de frai q an inſurance office; and * 
4 office 
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office had, on account of the words in queſtion, refuſed to 
pay him his loſs 3 10 much of the truth of the caſe, was got 
out from the plaintiff's witneſſes, upon a croſs examination, 
that he found it adviſable to conſent to withdraw a juror, 
after Ld. C. J. De Grey had aſked his counſel, if he thought 
it was a proper cauſe, to go to the jury? The defendant 
had only pleaded the general ifſue, not chooſing to riſque a 
juſtification, as his principal witneſs was. the plaintiff's ſer- 


vant. 
2. In Juſtiſication. 


When allowed. 


IF the defendant can juſtify the truth of the words, he 
need not plead, Not Guilty, but may plead a ſpecial Juſtifica- 
tion : this, however, admits the words, and aids uncertain- 
ty in alledging them. Jon. 307. 
| The defendant may plead Not Guilty to the whole, and 
by leave of the court, a juſtification. Or, Not Guilty to 
part, and a juſtification as to the reſidue of the words : but 
Net Guilty to the whole, puts plaintiff upon proof of the 
words before defendant enters upon his juſtification. - / 

If he can confeſs the words, and by ſpecial matter ſhew 
them not actionable, he ſhall not be put to the general iſſue. 
4 Co. 14. a. Poph. 67. And therefore if the words were 
ſpoken in another ſenſe, the defendant may plead it ſpecially. 
R. 4 Co. 14. a. 80 if ſpoken in a court of juſtice, as coun- 
ſel. R. 2 Co. 90. 

The defendant may juſtify words in ſcandalum magnatum, 
1 _ as in an action by a _— perſon. K. 4 Co. 13, 

Keilw. 26. X. Poph. 6 

* it is no juſtification "as oo ſpeaking, that Fes was 
a common fame, that the plaintiff was Guilty. Dan. 163. 

That he was a bankrupt, without err that he con- 
tinued ſo. R. 2 Cro. 579. An 20d 
I conceive if he was a bankrupt at the time of the ſpeaking | 
of the words, it is ſufficient: for a bankrupt may have pro- 
perty given him, wherewith he may fully "rely his credi- 
tors, who may conſent. to the commiſſion wy; . 


7 40631-95208 Replication 0 i. 


To the juſtification the / plaintiff by replication ſhall ſay, 
n de injurid ſud proprid, c. 1 a 8 * 
D, he 
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Or, be way ſay, that after the crime of which he was ac- 
euſed, and before the ſpeaking, he was pardoned. Dan. 
163. R. Mo. 863, 872. 


4. How the Fuſtification ſhall be Pleaded. 


The juſtification is not good, if the defendant does not 
confeſs the ſpeaking of the words alledged ; as, if the decla- 
ration is for ſaying, you fole my coat and half a yard of velvet ; 
juſtification, that the plaintiff, being a taylor, had velvet 
delivered him to make a coat, which he made too little, by 
reaſon whereof he ſaid, you flole part of my velvet, is not 

3 for it does not confeſs any words; though it tra- 
_ verſes the words alledged. R. Cro. El. 239. So, if the 
declaration alledges an accufation of returning on a tom- 
miſſion the examination of divers not ſworn, it is no juſti- 
fication that he returned one. KR. Cro. El. 623. 

If the declaration be for ſaying, you ore a thief, and ſtole 
207. it is no juſtification that he ſtole an hen. R. 2 Cro. 
6 - | 

1 the juſtification be upon a preſentment at a lect, he 
muſt ſhew the matter to be within the juriſdiction. And 
that the plaintiff knew the preſentment falſe. R. Cro. El. 492. 

If the deſendant ſays, that the plaintiff was found guilty 
of - perjury by verdi, Qc. if he docs not ſhew judgment 
thereon. X. 1. Brownl. 11. 8 8 | 


. What ſhall be a go Juſtification. 


It the words accule of felony, the defendant in juftification 
may ſay, zhat he had ſtolen, &c. 1 Sand. 243, 4. If of 
perjury, that the defendant was perjured in his anfwer in 
Or when he was a witneſs at Nife Prius, or ſcffions 
of the peace; or when examined upon interrogatories in 


C os 4 1 7 | 

That he falſely ſwore a debt upon a foreign attachment. 
That being ſheriff, he fold the office of under-ſheriff, con- 
trary to his oath. That being upon 2 jury in a leet, the plain- 
tiff revealed fecrets, contrary to his oath. 3 Cam. Dig. 194. 

80, if there is a general pardon, a juſtification for words, 
which accuſe of treaſon, will be good, if the plaintiff does 
not plead it; for he may be within the exceptions. R. Ray. 23. 

If the defendant juſtifies, and a verdi& be thereon found 
for the plaintif; he ſtall not have judgment if the words 
are not actionable. R. 2 Lev. 1. ee 

. 6. What 
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6. What not. 


But the defendant to an action for defamation cannot 
plead, that the plaintiff was not damnified in manner and 
form, &c. R. Dy. 26. 6. | 

So, it isno plea, that the plaintiff was not of good fame, 
prout. Dan. 172. 

That there was a common fame that the plaintiff was 


guilty. 5 Com. Dig. 194- 


ACTION UPON THE CASE FOR A 
DISTURBANCE. 


J. When it les. 


1. For a Difturbance in 00 


An action upon the caſe lies for a difturdance in the en- 
joyment of that, in which a man hath a right or intereſt : 
As, in diſturbance of his common by an incloſure, 
he could not have the uſe of it. Or, by ploughing it. Or, 
by putting cattle there, whereby he could not have the en- 
joyment of it in ſo ample a manner, as he of right ought to 
have. Or, by putting conies there, whereby, Wc. Yide 
infra. Or, by digging turfs, and carrying them away with 
horſes, treading down the graſs, whereby, We. for 
the common may not be materially injured by digging and 
carrying away the turfs, yet the coming with horſes and 
carts upon the graſs, is a prejudice to the common. Or, 
by ſarcharging the common; whereby he hath not ſufficient 
common. But, it does not lie, if the lord of the manor put 
conies upon the common. Or, if the lord put his cattle 
there, whereby the plaintiff could not have the uſe of it in 
ſo ample manner, c. 1 Com. Dig. 21S, 16. 


2. In a Way. 


So, for a diſturbance in the enjoyment of his way, by ſtop- 
ping it up, whereby he could not uſe it. Be it a way byre- 
ſervation, by grant, or preſcription. So, for ploughing up 
the land, through which the way lies. Though it be a way 
to his freehold, for which an aifiſe lies. CY 
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the way with carriages, whereby it is of no uſe. 1 Com. 
** 216. 


— 


3. In a Seat ma Church. 


So, for a diſturbance in a ſcat in the aile of a church, 
where a man hath a right by preſcription. Or, in the nave 
of a church. Or, in the chancel. Or, for the firſt place, 


Sc. in a ſeat. 
And againſt a ſtranger, it is ſufficient to declare upon his 


poſſeſſion, without alledging uſage to repair, preſcription, 
or other ground of the action; for it is ſufficient to be 


proved in evidence. 1 Com. Dig. 26. 


4. In Foldage. 


So, for a diſturbance in his foldage, by putting cattle into 
the land, where ſheep to be folded ought to feed, whereby 
he could not have his foldage. By ercCting burdles, in his 
land, where the foldage ought to be without licence of 'the 


lord contrary to the cuſtom. 1 Com. Dig. 216, 
5. In an Office. 


So, for a diſturbance in the enjoyment of the profits of 
his office. But, it does not lie for a diſturbance in the office 
of pariſh clerk ; unleſs he ſhew, that he was choſen by the 
pariſh, and had certain fees. (Dub. Salk. 468.) So, it lies 
if a man diſturb another in the execution of his office. As, 
it, when an officer is taking the poll for the election of a new 
officer, A. takes his papers from him. So, if a man do not 
pay to the poſt-maſtcr the ancient fees of bis office. 1 
Com. Dig. 216. 

With relpecl to fees of office, the « common 2 of pro- 
ceeding now is, by action for money had and received, in 
which action, the title to the office is tried. | 


6. Or, other Poſſeſſion. 


Or, other poſſeſſion : As, if a lord of a manor preſcribe 
to have toll, and be .diſturbed in the collecting of it. Or, 
preſeribe for him and tenants to be quit of toll, and toll is 
collected of them. 80, if the lord of a leet be diſturbed in 
holding his court, or in collecting the fines, amerciaments, 
Oc. impoſed at the leet. Or, his tenants are impoveriſhed 

by 


t 
: 
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by diſtreſſes to come to another court. So, if a man diſturb 
the ſervants of another in the collecting of his tithes due. 
Or, diſturb a leſſor in his entry to view, whether the leſſee 
hath committed waſte. If a man take toll of him, who 
ought to paſs a ferry toll-free. If a man prevent a pariſh- 
ioner from entering into the veſtry room, where he had a 
right to be preſent. 1 Com. Dig. 214. 


II. The Proceeding in an Action for a Di 22 
1. The Declaration. 


In an action upon the caſe for a diſturbance againſt a 
wrong doer, it is fufficient, that the plaintiff in his declara- 
tion, ſays, he ought io have; without ſhewing a title by grant 
or preſcription. 1 Com. Dig. 217. and Fide 5 V. Tit. Plead- 
er. (C. 39.) 

Though the plaintiff be a copyholder, yet he may entitle 
himſelf by cuſtom or preſcription. And, a variance found 
by verdict from the preſcription alledged, is only inducement, 
and does not hurt. In ſuch caſe, the cuſtom cannot be ap- 
plied to a particular houſe, 

It is ſufficient, that the plaintiff alledges a ſeiſin in fee of 
the meſſuage, &c, to which the thing, in which he was diſ- 
turbed belongs; without ſaying, that it was an ancient meſ- 
ſuage, cc. 

The declaration ought to ſhew the certainty of the thing, 
in which the diſturbance is alledged : As, in an action upon 
the caſe for ſtopping his way, it ought to alledge the termi- 
nus ad quem the way, goes. And likewiſe the terminus a 
quo, And, whether it be a foot-way, horſe-way, or cart- 
way 

It the plaintiff alledge a way in a piece of paſture, it is ; bad 
for the uncertainty. If the plaintiff preſcribe for a way to 
ſuch a cloſe, he muſt ſhew a title to the cloſe. 

If the way claimed, be to an high-ſtreet, or to a common 
field, it is not neceflary to ſhew any title to either. 

If he alledge a preſcription (having only a particular of: 
tate), he muſt ſhew a ſeiſin in B. to the clole to which, &c. 
and derive a title under B. for it is not ſufficient to ſhew a 
particular eſtate, without ſaying, from whom it is derived. 
90, if a pariſhioner alledge a diſturbance of his entry into the 
veſtry-room, he muſt ſhew, that he had a right to enter there. 


. 2. The 
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2. De Plea, c. 


To an action upon the caſe for a diſturbance, the defend. 
ant ſhall plead the general iſſue, Not Guilty. So, the de- 
fendant may plead, that he put his cattle there as a lord, or, 
by the leave of the lord of the manor. (qu. as to the laſt poſi- 
tion ?) And he muſt alledge, that the plaintiff hath ſufficient 
common. 

So, for a diſturbance in a common, he may plead ſpecial- 
ly, that the defendant, or ſuch an one, under whom the defendant 
claims, bat common there. And, if the action be for ſur- 
charging the common, the plaintiff may traverſe the ſufh. 
ciency of \the/cqmmon. Otherwiſe, if the action be for a 
— he hath it not in fo ample a manner, 
&c. . 

But the defendant cannot plead, that being lord of the ma- 
nor he dug there for coal, &c. for if it be a good plea, it a- 
mounts to the general iſſue, Not Guilty. That he erefted a 
bridge in the place of a ferry. | 
80, for a diſturbance in a way, the defendant may plead, 
Not Guilty. Or, that A. had a right to a way there, and the 
defendant afed it as fervant to him. To which the plain- 
tiff may reply, that the way was nſed to other land. So, if 
the plaiatiff claim a way for neceſſity, the defendant may 
plead, that the plaintiff hath another convenient way. Other- 
wiſe where he claims by grant, or prefcription. 1 Com. 
Dig. 218. 
In all the caſes mentioned above, except the erection of a 
bridge, and the way of neceflity, I am much inclined to 
think, the general iſſue is the proper plea, under which the 
whole merits may be tried, and that moſt of the ſpecial 
pleas above ſtated, amount to the general iſſue. As to the 
erection of a bridge, inſtead of a ferry, I conceive it is not a 
legal plea. _ 

In an action for a diſturbance in a ſeat, in a church, it is not 
ſufficient to ſay by the plea, that A. lord of the manor was ſei- 
ſed of the chancel, aile, Ae. where the ſeat is, and by his command 
the defendant ſat there, which is the ſame diſturbance ; for the 
freehold of the church cannot be in the lord. 1 Com. Dig. 
218. Vide anie, Div. J. No. Jo f ; 
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ACTION UPON THE CASE FOR MISFEA-. 
SANCE. 


J. When it lies. 


1. For Migfeaſance in an Officer. 


An action upon the caſe lies for a misfeaſance : As, if an 
officer miſdemean himſelf in his office by any falſity ; for 
which, ſee Action upon the Caſe for a Deceit. No. 6. For 
Negligence, Div. I. No. 2. 

Or, otherwiſe miſbehave himſelf in his office : As, if a 
ſheriff imbezil a writ delivered to him. Or, return too 
ſmall iſſues, Or, return a non-juror, who ſhewed him 
Our of exemption, and delivered him the writ de allo» 
cands. 

80, if a prothonotary of C. B. award a . irregu- 
larly, to proceſs upon which A. is arreſted at the ſuit of a- 
nother. So, if the mayor of Londen, at the election of a 
bridge - maſter, refuſe a poll, where by cuſtom it ought to be 
Cracked, whereby the plaintiff loſt his office. (Vide, now 
the ſtat. 11 Ges. 1. c. 18. for regulating elections in the city 
of London.) 

If a mayor refuſe the vote of a freeman, at the election of 
a new mayor. Semb. 2. Lev. 250. | 
| So, if a mayor at the election of a burgeſs for parliament, 
refuſe the vote of a freeman. Cont. per 3 F. but Holt. acc. 
and the Judgment was reverſed in parliament, between Aſbly and 
White, Mod. Ca. 45. 1 Salk. 20. Vide, Action upon the 
Caſe, when it does not lie. No. 8. when another remedy is gi- 
2 


So, if a juſtice of peace refuſe an examination upon the 
ſtat. 27 Elis. c. 1 3. after a robbery ; for it is only miniſte- 
rial and not judicial. Semb. 1 Leo. 323. If a judge of an 
inferior court proceed to judgment and execution, after an 
habeas corpus delivered to him. 1 Com. Dig. 218, 19. 

For neglect in an officer, Jide Action upon the caſe for neg- 
ligence. Div. I. Ne. 2. | 

If an officer removes goods taken in execution off the pre- 
miſſes, before the landlord is paid a year's rent, purſuant to 
8 Ann. c. 17. this action lies. Stra. 212. . 


2. In 
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2. In any Perſon, contrary to the Obligation of the 
Law. 


An action upon the caſe lies for misfcaſance in any per- 
ſon, contrary to the obligation of the law : As, if tenant by 
ſtatute merchant cut down timber-trees, the value. may be 
recovered in a /cire factas ad computandum ; but for the da- 
mage over and above the value of the trees, an action lies by 
him in the reverſion. If the lord of a manor cut down tim- 
ber growing, upon copybolds within the manor, where 
the copyholders preſcribe to have the toppings, though 
the lord take only the bodies. So it lies by a copyholder a- 

ainſt a ſtranger, that cuts down his trees. If a copyholder 
tor life commit waſte, an action upon the calc lies by him in 
the remainder. If an under leſſce take planks, &c. fixed to 
the freehold, an action upon the caſe lies againſt him by the 
firſt leſſce. So, if a leſſce for life, or years, commit waſte, 
the leſſor may waive his action for the waſte, and have an ac- 
tion upon the caſe. So the lord of a manor may have an 
adlion upon the caſe againſt a ſtranger, who cuts down trees 
upon a tenement of his copyholder, for the prejudice to his 
inheritance. So a reverſioner, (as well as a leſſee for years 
in reſpect of his poſſeſſion), may have an action upon the 
caſe for ſurrounding his land, whereby his. trees become cor- 
rupt and putrid, for the prejudice to his inheritance, Or, 
for an houle built, or other reed to his inheritance. 
t Com. Dig. 219. | 
Jo ſome it may ſeem ſtrange, that the * ſhould conk- 
der the building of an houſe as a prejudice to the inheri- 
tance, as it in general, if not always, very much increaſes 
the value of an eſtate, but the law will not permit a particu- 
lar tenant to alter. the eſtate. 

This action lies, if a man enter upon the king* 8 farmer, 
and take the profits, whereby the farmer cannot pay his 
rept. So, if the king grant the ſole manufacture of ſuch a 
commodity (ſuppoſing the grant good), an action upon the 
caſe lies by the grantee againſt any other, who manufac- 
tures it. If the lord of a manor ſeize goods as waife, eſtray, 
&c. an action upon the caſe lies for miſuſing of them, if there 
was freſh ſuit ; or it was within a year. So, if the owner 
of a ferry extort toll for paſſage not due. 1 Com. Dig. 219, 
=o 4 I A 


3. Contrary 
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TC 
”” Ce for a Deceit, Du. I. No. 5. For Negligence. Div: 
I. No: 4. 


So an action upon the caſe lies, if any one act contrary to his 
undertaking: As, if goods are delivered to another to keepthem 
ſafely, he undertakes to keep them againſt all events : and 
therefore if they are loſt, or ſtole, he ſhall anſwer for them. 
If there was a voluntary default in him, and not otherwiſe. 
Vide Goggs and Barnard. 2. I. Ray. gog, Comyn's Reports, 
133- 135. According to Lord Holt's doctrine, in that caſe, 
he is only bound to keepthem as bis own. Y 

If the goods are delivered to be kept as his own goods, he 
ſhall not anſwer for them, if they are ſtolen. Or, if they 
are delivered as a pledge, and are ſtolen before the money 
tendered, Cont. it they are ſtolen after a tender. Or, if 
they are delivered in a cheſt, of which the bailor bath the 
key; though the cheſt be ſtolen, the bailee ſhall not anſwer ; 
for he hath not the full truſt of it. 1 Com. Dig. 220. 

And in theſe caſes the bailee ſhall not be charged upon a, 
ſealing, though there was a neglect in him ; as, if he did 
not ſhut the door, &c. for he is not bound. to keep them 
with more care than he does his own. Per, Cur. in the. a- 
bove mentioned caſe of Coggs and Barnard. 

If any one undertake to carry goods, &c. for others, and 
they miſcarry or are loſt, by his default, an action upon the 
calc lies againſt him, 1b:d. alſo vide 2 L. af 3 909. and 1 
Sell. 26. Though he carry them without hire ; for he un- 
dertakes to carry them, and therefore ought, at his peril, 
Bid. So, if any one lends an horſe, or other thing for hire, 
and the perſon miſuſes it, an action upon the caſe lies We 
him. 1 Com. Dig.220*. 

If plaintiff == upon a ſpecial contract, he muſt } prove 
the —_ as laid; therefore, if plaintiff declares, that in 
confideration of his undertaking to pay defendant what he 
ſhould deſerve, defendant undertook to repair his houſe, 


0 1 1205 gly dens to my readers, to _ Mr. Jr's 
Treatiſe upon Bailment, which is, in my opinion, a very” inge- 
nious, ſcientific, and methodical work, and throws 9 
denn a title in our laws, of vaſt i importance. | wy 


aich 


BE 


which he hath done ſo ill, that the rain beat in, &c. and he 
proves that it was an inſurance-office that employed defend. 
dat to repair for a ſum certain, it does not ſupport the de- 
claration, and he ſhall be nonfuited. Rep. Temp. Hard. 


309. 


An Action lies sfeaſance, though the c 
eee __ 


Though the misfeaſance be by miſadventure : As, if a man 
ſhoot with a gun at a bird, and thereby lights a fire which 
confumes the houfe of another. So, if a leſſee for years 
permits his houſe to be conſumed by fire. Per. 2 J. Cro. 
Eks. 461. but there was not any judgment, ut dicitur. Cro. 
Rz. 577. 1 Com. Dig. 220, 1. Vide Aftion upon the Caſe 


far negligence. Div. I. No. 3. 
5. In Comempt of the Proceſs of the Law. 


So an action upon the cafe lies for mis feaſance in contempt 
of the proceſs of the law: As, if a man proceed in the admi- 
ralty, or ſpiritual court, &c. after prohibition delivered 

hen a prohibition lies.) So, if a ſheriff permit an 2 

de, Action upon the Caſe for negligence. Div. J. No. 2. So, 
if a priſoner eſcape, whereby the ſheriff is charged, an action 
upon the caſe lies by the ſheriff againſt the priſoner. So, if 
a gaoler permit a voluntary efcape, an action lies againſt him. 
So, if a man make reſcue of a priſoner, arreſted upon 
meine, or judicial procefs. Or, of goods taken in execu- 
tion. Or, of goods diſtrained for rent, or other duty, or 
damage-feafant. And a reſcous to the fervant is a veſcous to 
the himſelf. And the action lies by the party to the 
ſuit, in which the arreſt was. Or, by the ſheriff, 1 Com. 
Dig. 2217. | 


6. For @ malicious Misfeaſance. 


So an action upon the caſe lies for any malicious act to the 
of another: As, if a man pulls down tiles, or the 
wall of a houſe, whereby the timber is rotted, or corrupted. 
If a man threaten the tenants of another, whereby they de- 
part from their tenures. It he tear off the ſeal of a deed; 
and it is not neceflary to ſhew, that it was the ſeal of the 


party 
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party, or, that the deed loſt its force. Reſolved. 2 Cre. 


2 
Pot I thiok theſe thiogs had better be ſhewn. 

If a man threaten the workmen and cuſtomers that come 
to his ſtone-pit, whereby he loſes the profit of it. If a man, 
who was permitted to occupy a houſe, pull down, or deface 
the windows. So a leflor may maintain an action on the 
caſe againſt a leſſee for waſte done, and need not bring an 
action of waſte. Vide ante, No. 2. * A000" * the 
Caſe for neghgence. Div. I. Ne. 3. 945 

he, who bath the reverſion; or a0 we of 4 
copyhold againſt the tenant for life of the ſame land, if 
he _ _ timber. Dub. 3 Leb. 131. Vide antr, No: 
2, , 1 
the land to view, whether waſte be committed. 

If a parſon permit his tithes after notice to lie upon the 
land to the prejudice of the owner, unleſs he hinders the re- 
moval. So, if the owner hinder the parſon from carrying 
off his tithes. So, if a pariſhioner by cuſtom ought to de- 
liver to the parſon ſo many cheeſes in lieu of rithe-milk, and 
he tender them to the parſon, who refuſes them, and per- 
mits them to remain at his houſe, whereby bis houſe is da- 
maged ; an action lies againſt the parſon. ' * 

If a parſon, &c. remove a Due or cont-armour of 
one deceaſed, out of the — - 

So, if a nian entice a ſervant, Se Sppreneler;: out of ano- 
ther's ſervice. Or, retain him, knowing that he departed 
without licence. 

If a man malitioſe claim a woman to be his wife, whereby 
ſhe loſes her marriage. 

If à man make a falſe affidavit, and petition the commiſ- 
ſioners of cuſtoms upon it, whereby another loſes his office. | 
1 Com. Dig. 221, 2. 

For falſely and maliciouſly ſuing out 'a commiſſion of 
bankrupt againſt 2 which is ſuperſeded, caſe lies 
NEE TE 125 dy ſtatute. 2 Wilf. 


145. 


II. When ii does nat lie. 


But an action upon the caſe does not lie for ridiog, Skim- 
mington, Ofc. GER the plaintiff is diſgraced. So an ac- 
tion upon the caſe does not lie, where a man hath. not ſuffi- 


cient notice of his duty; as, if þ ſheriff return a juror, who. 
Vol. I. ſhewed 


{ 2162 ] 


ſhewed him a charter of exemption, if he had not the writ 
de allocando ; for the ſheriff cannot make a judgment of the 
validity of the charter. 1 Com. Dig. 222. 


1. The Fran in an Alion for a Misfeaſance. 


1. The S 


"The A 80 in an action for misfeaſance in an officer 
wuſt ſhew, that the defendant was an officer, that it was 
bis duty to do, and that he acted contrary to his duty. As, 
if it be for a falſe return of a writ for an election to parlia- 
ment, he muſt ſhew that ſuch writ iſſued, and was delivered 
to the defendant, being ſheriff, who proceeded to the elec- 
tion, according to the exigence of the writ, and that the 
plaintiff was in due manner: elected, but the defendant 
returned another elected. Com. Rep. 132. 1 L. Ray. 904. 

But if the declaration ſhews the misfcaſance, it is ſuffici- 
ent, though it omit, ſeveral circumſtances not material: As, 
if the action be for tearing the ſeal from a deed,” where- 
by an annuity or rent was granted, though it does not 
ſay the ſeal of the grantor, or what ſeal, or that thereby 
he loſt his annuity, or the deed was void, or whether it was 
an annuity. or rent charge. R. a Gro. 258. 

Yet, in ſuch caſes, it would: be much better to ſpecify 
thoſe particulars, more eſpecially the ere OS 
from the act, whereby the plaintiff was — | 


2 Plea. 


To an action upon the caſe for a N we delend- 
ant ſhall plead, Not Guilty. *Cro. El. 569. 
Or, Not Guilty, within fix years,  Lut. 99. 


ACTION UPON THE CASE 1 FOR 
NEGLIGENCE. 


I en it lies. 
ts T5 For Negligence in a Man's Tut. 


5 
36% —— a+ 


| 80 an action upon the caſe lies for negligence in a man's 
_— though it be non-feaſanice 3 as, it by the So 
0 
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of a ſervant, cattle periſh.” 1 Com. Dig. 223. Vide, Achion 
upen the Caſe for deceit. Div. I. No. 5. 


2. In his Office. Vide, Action upon the Caſe for Deceit, 
Drv. 1. No. 6. For Misfeaſance. Div. 1. No. 1. 


So it lies againſt an officer for a neglect of the duty of his 
office: As, if a theriff do not return a writ. Do not levy 
| expenſis militis. Do not ſummon the tenant in a real action, 

whereby he loſes by default. Will not execute a writ of ſei- 
| ſin. Or, return a writ de coronatore eligends. 
| So, if he do not deliver to the new ſheriff a ſuperſedes, 
; þ 4 by reaſon of which the plaintiff is taken in execution 
nouo. EEE | 
{ So, if an officer, whoſe buſineſs it is, refuſe to inroll a 
deed within the ſix months. 

If an archdeacon will not induct a clerk, admitted and 
inſtituted. If the ordinary admit the clerk of another pa- 
tron, contrary to a verdict in a jure patronatur. It he do not 
take caution .of a perſon excommunicated, before he be 
aſſoiled, if it be required. 7: g 28 

So, if a mayor at the election of a bridge-maſter, "refuſe a 
poll, which is uſual, and return another elected. Vide, 
Action upon the Caſe for misfeaſance. Div. I. No. 1. 

If a lord in ancient demeſne, refuſe to hold his court. Vid 
Action upon the Caſe. Div. 11. No. 8. 

If tbe chief magiſtrate of a borough refuſe the vote of 
him, : who hath a right. Cont. per 3 J. Holt. acc. in B. X. 
but this judgment was in the houſe of peers reverſed by fifty 
peers, all the other judges concurring, except Trevor and 
Price, and fixteen peers. 1 Salk. 20. Vide, Action upon the 

Caſe. Div. II. No.8. Vide, Action upon the Cafe for miſ- 
feaſance. Div. J. No. r. | 

So, if a ſheriff, &'c. permit an eſcape upon meſne, or ju- 
? dicial proceſs, an action upon the caſe lies againſt him by 
| the common law. 80, if he permit a reſcous upon judicial 

proceſs. Vide, Action upon the Caſe for misfeaſance. Div. J. 

Ne. 5. Otherwiſe, if the reſcue be upon meſne proceſs. 

I Com. Dig. 223. CORY £ 

The reaſon of the difference is, that upon judicial proceſs 

he may take the: poſſe comitaths, but not upon meſne pro- 

s | If the ſheriff permit the eſcape of a man committed by com- 
e miſſioners of bankrupt, W lies. Or, if a man taken 
| 2 upon 
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upon an excommunicato capiende. Or, taken upon a capias utla- 


atum before, or after judgment. 


So, if a Cuflos Brevium kee T. records in his office tam neg- 


ligenter, that they are altered; though they do not appear 
to be ſo by his conſent, and attornies have always recourſe 
to the records there. Semb. per two F. Twiſden, cont. I Lev. 


64. 


So, in every caſe where an officer is intruſted by the 


common law, or by ſtatute, an action lies againſt him for 
a negle& of the duty of his office. So, an officer ſhall be 
reſponſible for a neglect in his ſervants. Fide, AZtion upon 
the Caſe for deceit. Div. II. 

So, for every fraud, or neglect in the execution of his of- 
fice. But, a ſheriff ſhall not be indicted or imprifoned for 
the fault of an under- ſheriff. 1 Com, Dig. 223, 4. 


3. For a Neglea in doing that, which 2 * Law te : gh 


to do. 


Io, it lies againſt him who negledts to do that, which by 
law he ought to do: As, if a man is bound by preſcription 


to pay toll, and refuſes the payment. Or, to provide beer 


for the beadle of the hundred, and does not do it. 

So, if the parſon is bound by pre ſeription to find a bull and 
a boar yearly 1 —— within this pariſh, 
and does not do it. But it does not lie, unleſs the plaintiff 
ſhew a preſcription for it. And, a conſideration for ſuch 
preſcription z _ that the plc hath an inereaſe 1 in his 
tithes, Ce. 


So, if a man, bound by preſeription 10 püünd et u nil all 


grounded grain ſpent in his houſe in the ſame town, do not 
grind there. But a preſcription is not good, for all corn 
ſold, or uſed in his houſe. Nor, for all corn uſed in his 
houſe ; for then he cannat uſe any not ground. Nor, for 
all corn uſed, or ſold by deſendant. 


So, if two join, as they may, for not 2 9 at the one 


or the other mill, it is not well to ſay, that he ought to 
grind at thoſe two mills, or one of them; but they muſt ſay, 
that all corn not ground at the one, ought to be ground at 
the other. 

So, if a man bound by preſcription to repair fences a- 
gainſt another, does not do it; whereby the cattle of the 
other periſh,” Or, whereby cattle enter, and do damage. 
280 if bound to the repair of a bridge, by the _— 
whereo 
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whereof A. hath a ſpecial damage. Or, bound to repair a 
bank, does not do it, whereby the land of another is ſur- 
rounded. If a man who hath the upper room of a houſe 
doth not repair it, to the damage of him who hath the un- 
der room. So, if he who bath the under-room, does not 
under-pin and ſupport it. If a man does not repair the 
wall of his houſe, whereby his privy annoys his neigh- 


bours. 


So, if a parſon does not repair his parſonage, an action 


lies by his ſucceſſor for dilapidations. And if the defendant 


be afterwards ſued in the ſpiritual court, a prohibition lies. 
if a parſon doth not remove tithes ſet out, within a conve- 
nient time after notice and requeſt. Vide, Action upon the 
Caſe far misfeaſance. Div. J. No. 6, 

90, if an vader-lefſce for years permit his houſe to be 
burnt, an action upon the caſe lies againſt him. Vide, Ac- 
tion upon the Caſe for misfeaſance, Div. I. No. 6, So, if an 
under. leſſee at will permit waſte, 

So, where by cuſtom a man is obliged to do a thing, if 
he does it not, an action upon the caſe lies. As, where by 
the cuſtom of the realm the major part of part-owners bind 
the whole, if the greater number of part-owners in a ſhip 
agree to a voyage, and the others diſſent, an action upon the 
caſe lies againſt the diſſentients. If, by cuſtom, every inha- 
bitant of an antient tenement in ſuch a town ought to bake 
at one bakehouſe there, an action upon the caſe hes againſt 
him, who does not do fo, - 

If a man baving a common ferry by preſcription, do not 
repair it, But it does not lie for not maintaining a ferry, 
without a ſpecial damage, any more than for a common nu- 
ſance. 1 Com. Dig. 224, 5. Vide, Aion er Caſe far 
a — Dip. II. 


4. For a neglet to -< Oy which he hath une, Vide 
Adtion myo the Caſe for Misfeaſance. Div. J. M. 3 


If a man neglect to do that which he bath undertaken to | 
do, an action upon the caſe lies : As, if any one, who is not 
a common carrier, undertake to carry goods, and deliver 
them at ſuch a place; if he does not carry them, an action 
upon the caſe lies. Though the plaintiff do not agree for a 
price certain, but ſays, he will content him. 

So, if a man lend his horſe, or other profitable cattle to 


another gratis, he is bound to a ſtrict care; and therefore, 
if 
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if he neglect to take due care of it, an action upon the cafe 
lies: As, if he do not ſhut the ſtable, and it is ſtolen. O- 
therwiſe, if it be ſtolen without his default, or any neglect. 

But, if there be not any neglect in the defendant, an ac- 
tion upon the caſe does not lie - againſt him, though he do 
not perform his undertaking: As, if he be diſabled by the act 
of God: As, if a man promiſe to re-deliver an horſe upon 
requeſt, and the horſe dies, without his default, before a 
requeſt. 1 Com. Dig. 225, 6. © 20 

A ſhip-maſter who undertakes to carry goods ſafe, muſt 
deliver them ſo, unleſs damaged by the act of God, or the 
king's enemies; plaintiff need only prove their good order 
when delivered on board, and their being damaged when 
delivered out, evidence ſhall not-'be allowed to ſhew that 
defendant was careful. Thus, if a puncheon of rum is 
ſtaved in letting down, or there is a 'leak, whereby goods 
are damaged. 1 Wil. 281, . W de 

I conceive this turns upon defendant's poſitive promiſe to 
deliver ſafe, and its not being the act of God, or the king's 
enemies. | | | 


1. The Declaration. 
In his Office, &'. 


In an action againſt a ſheriff, c. for an eſcape, the plain- 
tiff muſt ſhew a judgment againſt him who eſcaped. R. 1 
Lev. 194. And ought to ſay directly, that he recovered, 
and not, whereas he had recovered. Semb. 1 Sid. 306. 

If an eſcape be out of the comprey upon a plaint before one 
ſherifFof London, the action ſhall be againſt the two ſheriffs. 
R. Carth. 145. | 

But in an action for an eſcape, the plaintiff need not ſhew 
how the debt in the original action became due. Lut. 110. 
Nor the original with all the proceedings thereon, for. it is 
ſufficient to begin, for that whereas he recovered, c. R. Cro. 
El. 877. Nor ſhew the original, &c. though the eſcape 
was of one outlawed by meſne. proceſs, for it is ſufficient to 
ſay, whereas he had impleaded, &c. Lut. 111. Nor ſhew 
that he did not find bail, though the precept ia the compter 
be, unleſs in the mean time he find manucaptors ; for it will 
come from the other fide, if he found them. R. Sho. 162. 
Nor fay, that the debt was net ſatisfied, for it ſhall not be 
ſuppoſed. R. 1 Rol. 47. ; WE en 5 
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As to this laſt point, I never ſaw a declaration for an 


eſcape, without an averment that rhe debt _ and ſtill 
remained, unpaid, 


3. Plea. 


To this the defendant ſhall generally plead, Not Guilty. 

But if the action be for not returning a writ, &c. the 
defendant may plead, that it belonged to another. 

So,in an action for an eſcape, the defendant may plead, that 
be did not permit bim to go at large. 5 Co. 89. a. 10 Ed. 4. 
10. 5. 

Sed. qu. if this plea does not amount to the in iſſue ? 

So, he may plead, Nul tie! Record. R. Hob. 209. 80 
that he did not arreſt t. Ent. 14. ButTIc conceive this m 
be given in evidence, under the general iſſue, and wh 
ever the merits may be given in evidence under this fl, i it 
is certainly the moſt eligible. 

The defendant may plead, that the perſon who eſcaped 
was recently purſued. 3 Co. 52. Vide Ent. 195, 198. And 
by the at. g © g V. 3: c. 27. it ſhall not be allowed in 
evidence, without plea. By the ſame ſtat. plea of freſh pur- 
ſuit ſhall not be allowed without an affidavit, that the x nou 
was without conſent. And, I think that ought to be — 
by the plea. 

The defendant may plead, that the party was Teſcued after 
an arreſt upon meſng proceſs. Hide 5 Com. Dig: 196. for va- 
rious authorities, pro er con. I conceive it may de pleaded. 
Vide the following caſes. 

A reſcous, (upon meſne proceſs, ) may be Pee without 
ſaying, that he returhed the en. R. 2 Lev ae. 3 
Lev. 46. 

If an action be for a voluntary eſcape, he may take by 
proteſtation, that it was not voluntary, and plead freſh pur- 
ſuit. R. 1 Vent. 217. There is no need to traverſe,. that 
the eſcape was voluntary. R. Lat. 201. Toru 

But the defendant cannot ſay, that the party aſterwerds 
appeared at the return of the writ. Lut. 72, 3. 

80, the defendant cannot plead a reſcous to an eſcape ppon 
a judicial proceſs. R. 3 Lev. 46. R. Mo. 852. 

J have elſewhere aſſigned the reaſon, becauſe he might 
have the aſſiſtance of the poſſe comitatus, which he FROG rudy 
have upon meſne procels, 


Ir 
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It is ſaid, that to every action on the caſe for misfeafance 
57 nonfeaſance, the defendant ſhall plead, Not guilty. 1 x Com. 
I 
£5 an action on the caſe for nonfeaſance, it was re- 
ſolved, that the defendant ſhall not plead Not guilty, though 
in an action for misfeaſance he may; for Not guilty to non- 
feaſance are two negatives which do not make an iſſue. Cro. 
El. 56 | 
I, yy > BL conceive, that where the declaration ſtates, a 
neglect, or poſitive refuſal, in or by the defendant to do, 
what he 5 to do, as that is an affirmative, the plea of 
not guilty applies to it, and that being the gilt of the action, 


the plea is good. 
It is not any plea, that the defendant —_ the thing 


more beneficial to the plaintiff; for this being a 8 
act, it does not excuſe him for the neglect of his duty: 

in an action upon the caſe for not keeping a ferry, it . 50 
plea, that he erected a bridge, which was more commodious. 
R. Sho. 257. Vide 1 Salk. 12. 


5. For a Negleft in taking care of bis Dog, Horſe, Cattle, 


C, 


An action upon the caſe lies for a neglect i in taking care of 
his cattle, dog, c. As, if a man ride an unruly horſe in 
Lincele' s- Inn-Fields, 72 other public place of reſort) to tame 
him, and he break looſe, and kick the plaintiff. And, it 
lies againſt the maſter, and ſervant, though the maſter was 
abſent ; for it ſhall be intended, that the ſervant aid it, by 
order of his maſter. 2 Lev. 172. 

That it lies againſt the maſter, or ſervant there cannot be 
a doubt, but I never knew an ee where the action 
was againſt beth, | 
This action lies, if a man 8 a mad bull to go at 
large, knowing he was mad, whereby the plaintiff was gored. 
Otherwiſe, if the declaration do not alledge, that the de- 
fendant knew it. Na after verdif, Lat: 90. VideSalk. 


662. ; 
50, it lies, if a man keep a dog, * him to be ac- 


cuſtomed to bite ſheep, who bit the plaintiff's ſheep, where- 
by they died. The /cienter muſt be proved in evidence. 
50, with reſpect to a dog, or a boar, biting and injuring 
any kind of cattle, Wc. 

So, it lies, if a ſoldier, in training, diſcharge his muſquet, 


and . and againſt his * wound another. Other- 
wile, 
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wiſe, if he ſhews that it was by inevitable neceſſity, and 


without his fault. If the king's collector diſcharge his piſtol 
to avoid miſchief, and the plaintiff caſually paſſes by, and is 
wounded, againſt the defendant's will. 2 Jon. 205. 

But, if a man hath a tame fox, which eſcapes, and be- 
comes wild, and does miſchief, the owner ſhall not anſwer 
for the damages done afterwards. | 4285 

If a dog chaſes ſheep, c. without ſetting on, or notice 
before to the maſter, an action does not lie. So, if a maſter 
ſet on his dog to chaſe ſheep out of his land, and the dog 

rſues them into another's land, and the maſter recalls 
his dog, as ſoen as he ſees it, an action does not lie. 1 Com. 
Dig. 226. * 

Te a dog hath once bit a man, and the owner, having no- 
tice, keeps him and lets him go about, or lie at his door, 
action lies againſt him by a perſon bit, though it happen by 
his treading againſt the dog's toes. Stra. 1264. 


I. The Declaration. 


A declaration for a neglect in keeping a dog, horſe, cattle, 
Sc. muſt ſhew that the defendant neu of the miſchievous 
quality. And if /ciens, or ſcienter, is omitted, it will be bad 
after verdit. R. Salk. 662. | 

But that he had a ſow that uſed to bite animals, will be well 
after verdict, for it will be intended to have been proved, 
that they were animals of which the defendant had notice, 
and the biting of which was a damage and loſs to the plaintiff. 
Tbid. Þ 2 | "26 


% 


2. The Plea. 


To ſuch action, the defendant ſhall plead, Not guilty. 
Or, that the dog made an aſſault upon his dog. | 
But, in general, to every action on the caſe, for a misfea- 

fance, the proper plea is, Not Guilty. 3 


6. In keeping his Jure. 


An action upon the caſe heretofore lay upon the general 
cuſtom of the realm againſt the maſter of an houſe, if a fire 
kindled there, conſume the houſe, or goods of another. 
I Com. Dig. 227. where a variety of caſes are cited, ſhewing 
by and againfi whom, the action would lie, which I omit, 


ter ? 
Safer By 
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By flat. 6. Ann c. 31. (made perpetual by 10 Ain c. 14.) 
no action ſhall lie againſt any perſon, in whoſe houſe or 
chamber any fire accidentally begins, nor any recompence 
be made by him for any damage occaſioned thereby. | 

It lies not upon the cuſtom of the realm, if a man ſhoot 

a gun at a fowl, and thereby light a fire which burns the 
houſe of another. Semb. Cro. Eliz. 10. Yet an action up- 
on the caſe lies, generally. Cro. El. 10. Vide Action upon 
the Caſe for Misfeaſance. Div. I. No. 4. Action upon the 
caſe, Div. II. No. 3. 


IT. Action againſt a Common Inn-keeper. 
1. I ben it hes. 


An action upon the caſe lies upon the common cuſtom of 
the realm againſt a common innkeeper, if the goods of his 
gueſt are ſtolen or loſt by the negligence of him or his ſer- 
vants. A man, who continues for a week, or more in term, 
is a gueſt. Soldiers quartered there for 14 days are gueſts. 
And an innkeeper is chargeable for deeds, obligations, and 
all other moveable goods, though the gueſt hath the key of 
his chamber delivered to him, and does not ſhut the door 
of his chamber. Or, if the gue goes to view the town 
for any time. Or, goes out, and ſays that he will return 
at night. Or, is abſent for two or three days, if the goods 
are beneficial to the innkeeper in the mean time; as an 
horſe, Sc. So it lies, though the gueſt ſtays for A week, 
or more. So it lies, though the goods are put by the. inn- 
keeper out of his inn ; as, if an horſe be put into a re, 
without the direction of the owner. Or, by his dire&tion, 
and there loſt by the fault of the innkeeper or his ſexvants, 
who leave the gate open. So, it lies though the innkeeper 
be of non ſane memory, and the gueſt knows it. Or, be an 
infant. (cont. 1 Rol. 2. J. 43.) Or, abſent, for his ſervants 


. _ ought to have the care of his gueſts. in his abſence. Tho! 


the abſence be by aCtion of law. 

So it lies, though the innkceper doth not know any of 
the robbers. 

The maſter may haye an action for goods loſt at an inn, 
where his ſervant was a gueſt. So, if his friend, who car- 
ries money for him, be 'the gueſt. Semb. Yelv. 162. 1 
Com. Dig. 228. | 

I conceive there is not any occaſion to run any riſque, by 


ſuing in the owner's name, as I apprehend, the friend might 
bring 
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bring the action in his own name, and declare as of the loſs 
of his own money, as he had a ſpecial property. 

If a common carrier be robbed at an inn, wherein he is a 
guelt, the owner ſhall have the action. Per two F. 
Dal. 8. 

The obſervation I have made above, will apply, in my 
opinion, to this caſe, alſo. 


The Declaration. 


The declaration muſt ſay, that the defendant has a com- 
mon inn, but it need not be ſaid in the writ. And if the 
cuſtom be alledged for a common inn, and then it is ſaid, 
that the plaintiff war à gueſt in the defendant's inn, without 
ſaying common" inn, it is ſufficient, after verdift. And a 
miſ· recital of the cuſtom does not hurt; for it is the com- 
mon law. And therefore, if the plaintiff alledge, that the 
defendant ought to keep the goods of his gueſts, and of all 
other ſubjefs brought into his inn, it is good; for ſufficient 
is alledged to maintain his action. 1 Com. Dig. 228, 9. 


2. When it does not lie. 


An action does not lie, if it be not a common inn: As, 
if a man loſe goods, who lodges at a private houſe. Or, 
who hath a lodging aſſigned him, by the chamberlain of our 
lord the king. So, it does not lie, if a man hire a chamber 
in an inn for the term; for he is a leſſee. So it lies not, if 
a man be at a common inn as a friend, or a neighbour, not 
as a gueſt. Or, if a man be a gueſt, but deliver goods to 
the innkeeper upon another account. Or, leave goods 
there, and is abſent for two or three days, and they arc loſt 
in his abſence, when the innkeeper had not any benefit by 
them in his abſence. | 

90, it does not lie, if the goods are loſt without any fault 
of the innkeeper; as, if the gueſt order his horſe to be put 
topaſture, and he is loſt there, without any negle& in the 
innkeeper. If the gueſt be robbed by his own ſervant, or 
companion. Or, by any one, whom the gueſt defires may 
be lodged with him. Or, if the innkeeper is defirous of 
locking up the goods, ſaying, that he cannot otherwiſe war- 
rant them, and the gueſt refuſes. 

So, if the innkeeper ſays, that his houſe is full, and the 
gueſt offers to be lodged —_ the other gueſts ; 3 an 

ion 
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action lies for the refuſal, if the inn be not full. So, if the 
inn be broke open by the king's enemies. 1 Com: Dig. 229. 


Plea in this Aclion. 


To this ation the defendant ſhall plead, Not Guilty. 
Though he has matter of excuſe : As, that his inn was 
full, c. 1 And. 29. 


3. n. an Innkeeper ſball detain an Horſe for his 
cating. 


It a horſe be ſent to a common inn by a gueſt, the zun 
keeper may detain him, until he is paid for his eating, by 
the cuſtom of London ; and he hath the horſe as a diſtreſs un- 
til payment. So, by the common cuſtom of the realm. So, 
if an horſe be ſent to a common inn by the owner. Or, if 
the owner agree, that the innkeeper ſhall detain him uatil 
he is paid. So, if an horſe be ſent to a common inn by a 
ſtranger. (Per Dod. but three F. Semb. cont. 1 Rol. 449.) 
And though the owner direct that his horſe ſhall have no 
more food, he ſhall pay for it afterwards, otherwiſe the inn- 
keeper will loſe the horſe, which is his ſecurity. 1 Com, 
Dig. 229, 30. 

If the horſe is once out, he cannot detain him for what 
was due before, on his coming in again. Stra. 5 56. An 
innkeeper cannot ſell the gueſt's horſe, for kee ping, excepe 
in London. Mid. 

Du. If the cuſtom of 1 ork, is not, in this reſpect, ſimilar 
to that of London ? 

I ought to obſerve here, that doubts have ariſen with reſ- 
pect to ſtage horſes, that put up regularly, at certain inter- 
vals, at an inn, whether an innkeeper might not detain 
them for what was due before, he, when he let them de- 
part, depending on their return: So, as to dyere, dying 
cloths conſtantly for merchants, factors, Wc. and of courſe 
depending upon other cloths coming in, upon which they 
ſuppoſed they would have a lien, for what was due before, 
however, I ſubmit to the learned, whether the former doc- 
trine was not the law of the land? | 


III. Action 


WW, 2 


III. Action againſt a common Carrier. 
I. W Len it lies. 


An action upon the caſe lies againſt a common carrier, who 
carries goods for hire, if the goods miſ-carry. So, againſt 
a common hoy-man. So, againſt a maſter of a ſhip for 
goods, which he carries; for he hath hire, though he be 
paid by the owner, and the owner is paid by the merchant. 
So, againſt a ſtage coach-man for goods, which he carrics 
for hire. So, againſt the part-owners of a ſhip, as well as 
againſt the maſter. But all the part-owners ought to be join- 
ed. Though the plaintiff did not know, that there were 
more owners than the defendants ; for if he takes notice of 
any, he ought to take notice of all. Reſolved. 3 Lev. 259. 
Sho. 29. 

But, if the defendants who are ſued, do not plead in abate- 
ment, that there are other perſons, who ought to be joined, 
and who are not named, but plead non aſſumpſt, the plain- 
tiff will be intitled to recover. 

This action lies againſt the executor or adminiſtrator of a 
carrier; for it is founded upon the contract. And it lies, 
though there was no averment for a price certain; for a com- 
mon carrier may have a quantum meruit. 

It lies, though the carrier, hoy-man, maſter, c. hath 
the uſual number of ſervants to take care of the goods. 
Though the owner be preſent with the goods : As, if the 
owner goes ina ftage-coach ; if the coach-man hath a diſtinct 
price for the goods. Per Colt at Guildhall. 1 Salk. 282. 

So, I conceive where the owners of the coach engage to 
take a paſſenger, and goods, not exceeding fo much in 
weight, for one ſpecific ſum. 3 
This action lies, though the owner after the delivery of 
the goods to the hoy- man, goes in the fame veſſel, and there 
aſks another to hold them in the veſſel; if the hoy-man be 
not diſcharged. Otherwiſe, if the owner goes in the coach, 
Sc. though the goods were delivered to the ſervant, and he 
gave him a gratuity. 1 Salk. 282. 1 Com. Dig. 230. 

Theſe kind of caſes muft in general, depend upon their 
particular circumſtances. 
This muſt mean, where the coach-man is not paid for the 

e of the goods, in any manner, in which caſe, the 
goods are, by implication of law, under the care of the 
owner, not of the coach-man. 1 

his 
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This action lies, though the carrier be robbed. Becauſe 
he hath hire. It lies, although he had a ſufficient number 
of ſervants to conduct the waggon, or ſhip, but they are 
vanquiſhed by force. 

So, though a ferry-man, not knowing the value of the 
goods, in a tempeſt throws them into the fea. 1 Com. Dig. 
230. cites, Reſolved Al. 93. Cont. Reſolved 2 Bulſt. 280. 1 
Rol. 19. 

I maſt confeſs, with ſubmiſſion to ſo high an authority as 
Lord Ch. Bar. Comyns, I think the contra reſolution right ; 
for, ſurely, the life of man is much more valuable, than 
the moſt precious goods; it muſt be juſtifiable, in the eye of 
reaſon, and befides, it is the act of God, againſt which the 
law can never preſume, that man will preſumptuouſly un- 
dertake. | 

According to Holt, the maſter of a ſhip ſhall not be charg- 
ed, if he be robbed upon the high fea. 1 Com. Dig. 230. 
This, I conceive, muſt mean by pirates, i. e. by a ſuperior 
force, the ſhip being manned, &'c. in the uſual manner, 
and the robbery coming within the common exception of 
the perils of the ſea. ? 

The maſter of a ſhip ſhall not be charged, if he throw 
out goods in a tempeſt, for the ſafety of the ſhip, and the 
lives of thoſe on board. 1 Com. Dig. 230. cites 2 Bulſt. 
280. | Tp 

But this action lies, though the carrier did not know what 
the goods were. And, if the carrier demand what the goods 
are, and is anſwered, ſills, or ſuch like goods, when it is mo- 
ney. Otherwiſe if the carrier declares, that he will not an- 
ſwer, if they are other goods than ſuch. And, if the car- 
ricr be mis-informed of the value, or quality of the goods, 
this may be in mitigation of damages. 1 Com. Dig. 230, 1. 

I think where a carrier, by advertiſements, hand bills, 
Sc. makes it publickly known, that for the carriage of mo- 
ney, plate, jewels, &c. he will have a much larger price, 
than for other goods of equal bulk, and weight, and a perſon 
ſends any of thoſe articles to be carried, not as ſuch, but as 
common articles, to be carried for common price, if they 
are loſt, the owner ought not to recover any thing, for he 
has been guilty of a groſs fraud, and put the defendant off 
his guard. ot 

If a perſon deliver goods to be carried to the ſervant of a 
ſtage - coach, above the uſual weight in ſuch ſtage, without 


an agreement to pay for them, the maſter ſhall not be charg- 
ed 
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ed if they are loſt. Per Holt, Skin. 625. So, if money is 


delivered in a bag to a carrier for 200l. and carriage is paid 
only for ſo much, the carrier being robbed, ſhall not anſwer 
for more. R. Carth. 486. 

The maſter of. an hoy ſhall not be chargeable for goods loſt 
or damaged by a tempeſt. Semb. Stra. 128. 4 

A carrier is anſwerable for money in a box, though not 
delivered to him as ſuch ; unleſs he aſks, and the other de- 
nies, or unleſs he accepts conditionally, if there be no mo- 
ney. Stra. 145. 

Vide ante, my obſervations. 

If a man ſend his ſervant with his goods, who locks them 
up in the lighter, the lighterman is not liable, for the goods 
were not in his poſſefſion. Stra. 690. 

When an action lies ry him, who undertakes to car- 
ry, Vide Afion upon the Caſe for misfeaſance. Div. I. No. 3. 


2. Declaration. 


The declaration muſt be upon the cuſtom of the realm. 
And muſt expreſs the goods with the ſame certainty, as in 
trover. 1 Com. Dig. 231. | 

But you may, in general, declare in afſumpfit. As to ex- 
preſſing the goods with certainty, you may in the declaration 
inſert any quantity and ſpecies of goods you pleaſe, and prove 
what you can. 


3. Plea. . 


To this action the defendant may plead, Not guilty. But 
anciently, the defendant anſwered to the neglect particularly. 
1 Com. Dig. 231. | | ; 

If the action is founded upon the cuſtom of the realm, 
Not guilty, is the proper plea. 

If founded upon an undertaking, non aſſumpſit, is the pro- 


per plea. In either caſe, if defendant can anſwer the charge, 


- may give his merits in evidence, under the general iſ- 
ue. | 

It is ſaid, that to an action founded on the cuſtom of the 
realm, he may plead, non aſſumpſit. Stra. 574. Ws 
It may be ſo, becauſe, if he was full, and could not, and 
conſequently refuſed to carry, he may well ſay, he did not 
undertake to carry, and if he did not accept to carry, he 
did not undertake, and if he did not undertake, expreſsly 
122 . or 
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or tacitly, he is not liable; however, at all events, Nee 
guilty is the beſt plea, to an action founded on the cuſtom. 


ACTION UPON THE CASE FOR A 


I. ben ii lies. 


An action upon the caſe lies for a nuſance to the habita- 
tion, or eſtate of another: As, if a man build an houſe 
hanging over the houſe of another, whereby the rain falls 
upon it. If a man dig a pit in his land, fo near that my 
land falls into the pit. So, if he ſtop the ancient lights of 
another's houſe. © So, if a man build a new houſe, and af- 
terwards grant the adjacent foil, and the grantee by an edi- 
fice upon it, ſtop the lights of the other houſe ; though it 
was not an ancient houſe. And, if by throwing logs, Oc. 
he ſtop the lights of the other houſe. 

So, a cuſtom, that one may build upon a new foundation 

to the obſtruction of ancient lights, is void. 
So, if a man ere any thing offenſive; ſo near the Wool 
of another, that it becomes uſeleſs thereby: As, a ſwine- 
ſty, or a lime«kiln, or a dye-houſe, or a tallow-furnace. 
But, if he be a chandler, Quære? 1 Rol. 88. 1. 48. 2 Rol. 
139. J. 2. 

Or, a privy, or brew-houſe. Or, a tan-fatt. Or, a ſmel- 
ting-houſe. Or, a ſmith's-forge. 

So, if a man erect a waſh-houſe, ſtable, Oe. and Put 
filth in it to the-annoyance of a garden. 

So, if a parſon permit the tithes to continue upon the 
ſoil; whereby the graſs there is corrupted. Or, a vendee 
of hay after the time agreed for carrying it away. 

So, if a leſſee over - charge his room with weight, where 
by it falls upon the ves ons ant. an action upon the caſc 


hes againſt him. 


So an action upon the caſe nes, if/©-man ere a mill fo 


near to my ancient mill, that the water to my mill is divert- 
ed, or obſtructed. 80, if there be a new mill upon a ſtream, 
chat was not uſed to be diverted. 80, if part only of the 


ſtream is diverted. So, if he top a enn whereby 


land is overflowed. 
So, if one eret a ferry, ſo near to my ancient ferwys that 


eee to me. o, if without warrant he erect a 


market. 
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market, to the prejudice of another market. -So, if he 
hath a patent for a fair or market in the next town to my 
fair or market, and upon the ſame day. So, if it be upon 
another day, and at ſeven miles diſtance, being without war- 
raat,nd found to my prejudice, though no prejudice appears. 
R. after verdict. 2 Sand. 172. 1 Lev. 296. Ray. 195. 

So, it water was uſed to run to a well, and from thence 
to his houſe; and one diverts the fircam rom coming to the 
well. 
| If the ſoil, over which another bath 2 rer, be x ploughed 
by the. tenant, * the Jand, it is a a nuſance, Com. Dig. 
2303 #=, us 

If a man 1 a ſpout to ya own houſe, fe 1 
rain falls into the yard of another, and hurts der W n 
tion of his 3 Fort. 212. 


N 


ancient Roman law. 
II. By Mins or: again Whom wn 


If the be is to the — of the inhaticince: he in 
reverſion (hall have an action for it. And bkewiſe the te- 
nant in poſſeſſion; for the damage to his poſſeſſion. 80, for 
a nuſance iii the life of à teſtator continued Wr the 
deviſee ſhall have an action. 2 

An action upon the caſe lies for 2 nuſanee to the freehold, 
though the plaintiff might hate an aſſiſe, or quod permittat. 
An action upon the caſe lies againſt him, who eretts the nu- 
ſance. Bog againſt him who continues a. nuſance, erected 
by annther: As, if A. divert water by a pipe and cock to 
his houſ; 3 an action lies againſt his wife after his death, if 
ſhe Hves in the houſe, and uſes the nne w turn- 
ing of the cock is a new nuſan ce 

So, if a man erect an houſe, or mill, to the: — of 
another j every; occupier afterwards' is ſubject to an action 
for the nuſance. So, if a man recover againſt A. for the 
erection of Achuſance, he may after wards maintain an action 
againſt him for the continuance, though he hath made a 
leaſe of it to atiother. Or, may have it againſt the leſſee of 
A. for the continuance, at his election. tray 2355 
3. N not5o1 9: bus „Datzuido d fon Aim * 
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Il. When it does not lie. 


An action upon the caſe does not lie upon a aithing done 
to the inconvenience of another: As, if a man erect a mill 
near to the mill of another; whereby the other loſes part of 
His profit. 1 Rel. 107. J. 20. 11 4. 4.47. 5. Where the 
former mill hath not been erected from time immemorial. 

1 Leo. 273. If a man ſet up a ſchool fo near my ſtudy, who 
am of the profeſſion of the law, that the noiſe interrupts my 
ſtudies. | If a ſchool-maſter ſet up a ſchool near the ſchool 
of another. If a man build an houſe, whereby my proſ- 
pect is interrupted. If a man convert land to paſture, 
where none but A. had paſture before; whereby A. is preju- 
diced. Sed qu? 

If a Foreigher -uſe a trade within a borough, to the pre- 
judice of a freeman, unleſs he i is reſtrained by cuſtom, or a 
by-law. 

£4 it does not lie for a reaſonable, uſe of my right, though 
it be to the annoyance of another: As, if a butcher, brew- 
er, ©&couſe his trade in a convenient place, Nun. ee it be to 
the annoyance of his neighhbour. 

If a man build an houfe, and make ellas io; his ſoil, 

whereby an: houſe newly built upon adjoining ſoil, falls down. 

R. 1 Sid. 167. R. 2. Rol. $65. J. 5. 

It ĩs to be preſumed that in this caſe, the defendant was 
not guilty of any wilful misfeaſance, or of negligence, and 
only uſed his on ſoil in à proper manner, and that the 
firſt builder was in fault, in building too near the ſoil of 


lar might be afterwards. dug in the adjoining ſoil, for cer- 
tainly the law will not permit the owner of land adjoining 
to mine, ſo to build, as to l me from: _ proper ule 
and enjoyment of mine.  ,_..; 12 8 

This action does not Be, if àa man by buildiog ſtop lights 
newly made in the houſe of another. 1 Sid. 167. i Lev. 
122. 1 Vent. 237. 230. Though the lights have continued 
For thirey or forty years. R. Cro. Eliza. 118. 

: The obſervations above apply in this caſe. But, if the lights 
are ancient, i. e, from time immemorial, ve have already 
ſeen, they muſt not be obſtructed, and the reaſon ſeems to 
be, that the owners of the adjoining land, have by ſo long 
a ſilence, given a tacit conſent, and the owner of the build- 
ing ſeems to have acquired a kind of preſcriptive right, 
to prevent building near enough to — the lights. 

This 


the other, without attending to the contingency, that a cel- 
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This action doth not lie, if a man make a ditch in his waſte, 


which lies near the highway, within 36 feet of the high- 


way, into which the horſe of another falls; for the ditch 
in his own ſoil was no wrong to the other, but it was his fault, 
that his horſe eſcaped into the waſte. | 

90, if a man in London erect upon an ancient foundation 
an edifice, which obſtructs the ancient lights of the adjoin- 
ing houſe. 5 

80, if a man uſe water in his own land out of a water- 
courſe running through his land to the pond of B. whereby 
B.'s pond is not ſo full; if he do not divert the water- 
courſe, 

So, an action upon the caſe does not lie, if the defendant 
prevents an exceſs in the plaintiff's uſing his right: As, if 
A. had lights in an ancient houſe, and he re-builds his houſe, 
and makes lights in other places, and larger, to the incon- 
venience of the defendant. Sed gu? | 

90, an action upon the caſe does not lie for a common 
nuſance, without a ſpecial damage: As, if a man make a 
ditch.in an highway, whereby 4. cannot uſe it. If a man 
ſtop a common ferry. Vide Action upon the Caſe far negligence. 
Div. I. No. 3. hy ' 5} | 
© Otherwiſe, if there be a ſpecial damage: As, if a man 
make a ditch in the highway, and my horſe falls into it. 


Or, if my ſervant falls in, and maims himſelf, whereby I 


lofe his ſervice. © 'So, if by logs in the hihway, my horſe 
falls with me. If by ſtopping the highway, a man is con- 
ſtrained to uſe a longet and more difficult way. Or, if by 
ſtopping the way, the ſale of his coals is hindered in an ad- 
jacent colliery, [LI L. Ray. 486, Sc.] A fortron, if by the 
obſtruction of the ſale, his coals are damnified. Bid. 
Let the ſpecial damage muſt be direct, not conſequential; 


an” Wah gon ick. vers st a 
1. Aſſize, or Aclio upon the Caſe. 


not have an aſſiſe. Or, if it be done to a leſſee for years. 


N 2 If 


10 


IF the nuſance be continued, an action lies againſt the heir, 
or alience of him, who erected it; for the continuance is 
a newnufance. Vids ante, Div. IT. 1 Com. Dig. 234. 


2. Quod permittat. 


So a man may have a quod permittat againſt him, who erects 
the nuſance, to remove it. Or, againſt his heir, or alienee. 
Whether the erection be by the tenant himſelf, or a ſtran- 
ger. 1 Com. Dig. 234. Re | 


3. .. lndrfiment. 


So an indictment lies for a common nuſance. After a 
conviction, if the defendant will not remove it at his charge, 
a writ goes to the ſheriff to remove it. 1 Com. Dig. 235. 


Aol 4. Prohibition far Removal. 


So a writ iflves to remove a nuſance in vicis, et venellis vil- 
Iz. 8o an inhibition may be granted to remove a ſtage for 
rope-dancing, a bowling-alley, c. where it becomes a nu- 
ſance. So, = excCting a play-houſe, where it will be a nu- 
ſance. So, a man may enter to abate a private nuſance : as, 
if a houſe hangs over, he may enter, and throw down the 
part hanging over. If a nuſance be done to my mill, land, 
Sc. I may remove it. So, if it be a common nuſance: as, 
a gate erected a-croſs an highway, any one may throw it 
down. And a man may enter into the ſoil of another, 
when it is neceffary, to remove a nuſance. And may juſti- 
fy the cutting down of a gate, &c. which is a nuſance ( Cre. 
Car. 185. Jen. 221.) . Vide Sall. 458. EL 
: * n unuſual violence or wilful neglect, can't be 
juſtified. | 

A man may remove a houſe, that is a nuſance without re- 
queſt. 5 Co. 101. .. e eee 

But this ſeems ſummum jus, and what I fhould never re- 
commend, for ſuppoſing any thing wrong done, and an ac- 
tion brought for that, id ſueh cafe, à jury would probably 
be inclined to give, and I think would be juſtified in giving 
large ans. 2305174 6 
A man may remove à houſe that is # nuſance, before any 
damage happens. But he cannot remove, before it becomes 
a nuſance, or à nuſante is erected: as, he cannot remove 
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ſcaffolds, c. for erecting a building, which will be a-nus 
ſance when finiſhed. Nor, the foundation of a building, 
which will ſtop his lights, when erected. 3 Buif. 
196. | | 

"Bot in this caſe, I would adviſe notice in writing to be gi- 
ven to the perſon building, not to proceed, and that if he 
does, and the lights ſhould be obſtructed, that the building 
ſhould be pulled down; otherwiſe, if I ſuffer the building 
to proceed, until completed, without objection, I do not 
know that I ſhall then have any right to pull the building 
down. 80, if a man erects part of his building, upon my 
land, and completes it, I knowing thereof, and not object» 
ing, the law will not permit me, afterwards to pull it down, 
I having tacitly conſented : and fo it hath been determined 
by Lord Mansfield at Ny Prius, and the determination 
paſſed, without objection. 

The party removing a nuſance, cannot after removal, de- 
ſtroy the materials. Nor, cut down, nor do any damage, 
after the nuſance is abated, or in the abatement, unleſs ne- 
ceſſary. 1 Com. Dig. 235. 


v. The Proceeding in an Ade upon the Cafe for 4 
| Nuance. 


t. The Declaration. | 


In an action upon the caſe for a nuſance, the plaintiff 
muſt ſhew himſelf intitled to the thing, to which the nuſance 
was done, at the time of the nuſance : as, in an action upon 
the caſe for diverting his water-courſe to his mill, he muſt 
ſhew that he was ſeiſed of the mill at the time. So he ought 
to ſhew, that the diverſion was a prejudice to his mill. If 
the declaration ſhews a continuing nuſance, it is not ma- 
terial, though the firſt nuſance was before the plaintiff was 
intitled, | 

If the plaintiff alledge, that his father was ſeiſed, and died 
ſeiſed, and a deſcent to himſelf, by virtue whereof he was 
ſeiſed, without ſaying, that he entered; for a ſeiſin in law 
is ſufficient in this action. 

So, if the plaintiff alledge, that his houſe, mill, &c. was 
an antient houſe, &c. without preſcribing for it. Or, that 


it was ab anziquo erectum; for that is tantamount. 


So, in an action for a nuſance, if the plaintiff alledge, that 
he was poſſeſſed of ſuch an houſe, c. in which he ought to 
; have 
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have ſo many lights, &'c. without more, it is ſufficient. So 
a declaration for ſtopping of lights is ſufficient, though it do 
not ſay an antient meſſuage. 

So a declaration for diverting a water-courſe, which was 
uſed to run to a well, and from thence to his houſe, is ſuffi- 
cient ; though it do not ſay, from what place it ran to the 
well. R. after verdict; for it ought to be proved. 1 Com. 
Dig. 235, 6 

If the declaration ſays, that defendant maliciouſly conti- 
nued and cauſed to run a water-courlſe near plaintiff's foun- 
dation, and did not repair the pipes, whereby he was da- 
' maged, it is well; though it does not ſay that the pipes were 
his, or that he laid them there, or was obliged to repair ; 
and though plaintiff does not ſet out a title, but only ſays 
he was lawfully poſſeſſed. 2 L. * 1568. 


2. The Plea, c. 


To an action upon the caſe for a nuſance in over- hanging 
his houſe, &c. the defendant generally ſhall plead, not guil- 
ty. Io a nuſance in ſtopping his lights, he may ſay, not 
guilty. Or, that by the cuſtom of London, a man may 
build upon an antient foundation againſt the lights of ano- 
ther. To which, the plaintiff, by replication may deny the 
cuſtom, which ſhall be tried by the mouth of the recor- 
der. 

If the verdict finds generally, that the houſe is not erect- 
ed upon the antient foundation, the whole ſhall be abated, 
though it exceeds only a foot. Mo. 866. Sed qu. de hoc ? 

To an action upon the caſe for a nuſance, the defendant 
cannot plead, that being a blackſmith, he came to the houſe 
whercin he dwells, by the advice of the plaintiff himſelf, 
and there erected a forge for his trade. 1 Com. Dig. 236. 
Lut. 70, 71. 

Piea that the defendant did remove the nuſance, is ill, 
Fart. 3333 
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ACTION UPON THE CASE UPON 
 TROVER: 


J. When it lies. 


Trover lies by him, who hath a property in goods * 
chattels, which come to the poſſeſſion of another, and are by 

him converted to his own uſe. If A. put his goods in B.“ 
barn by his conſent, and hath the key in his cuſtody, A. may 
have trover, if any one converts them; for the 8 
and property are in him. 1 Com. Dig. 237. | 

In the laſt caſe, I conceive if B. had had the key, it would 
not have varied the caſe, property being ſufficient to main- 
tain the action. Vide pot. Div. II. 

Actual converſion is not necefſary to maintain this action. 
Vide poſt, Div. J. 


II. By whom. 


Every one who hath a property in the goods converted, 
may have rover for them. If a ſervant purchaſe goods for 
his maſter, whith are afterwards converted by another, zro- 
ver lies by the maſter ; for by the poſſeſſion of the ſervant 
the property is veſted in the maſter. If an apprentice earn 
any thing, as tickets for ſea-wages, trover lies by the maſter, 
And if he be an apprentice in fact, it is ſufficient z for, how 
apprentice is not material. 

This action may be maintained, though a man hath only 
a ſpecial property; as, a common carrier, who loſes goods 
delivered to him to be carried. A ſheriff, for goods levied 
upon a fieri facias, which are taken out of his poſſeſſion 
before ſale. Commiſſioners of bankrupt, for goods of 
the bankrupt taken out of their poſſeſſion. 

So, if a bill of exchange payable to A. or order, be in- 
dorſed with the name of A. but no affignment written, and 
afterwards found by B. trever lies againſt him by A. — 
2 writing of his name the property of the bill was not 
erred. 

It is not neceſſary, that the plaintiff ever had the poſſeſs 
ſion ; for trover lies by an executor for the goods of his teſ- 
tator, though they never were in his actual poſſeſſion. So, if 
by agreement goods bailed to A. by B. ought to be bailed over 
to C. in ſatisfaction of a debt due from B. to C. which A. 

afterwards 
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afterwards converts to his own uſe, C. may have rover a- 
gainſt him, though he never had the poſſeſſion. So zrover 
lies againſt the bailee of goods, by him to whoſe uſe the 
bailment was. 0 

So troter lies for an eſtray, before an actual ſeizure. And 
for ſo many angels upon a wager, againſt him who held the 
ftakes. Cro. El. 870. 1 Be 

Sed qu. if trover proper Pide Cro. Elia. 638. 661. 746. 
As money ought to be in a bag, cheſt, &c. to maintain tro- 
ver. 
An action for money had and received to the plaintiff's uſe 
might be maintained, without a doubt, conſequently is much 
more eligible. | 

Trever lics by a leſſor for timber cut down by the leſſee, 
though it was carried away before ſeiſure. 1 Com. Dig. 
29277. 
TT rover lies by the finder of a jewel. Stra. 306, If a man 
obtains a bank note, of which another was robbed for a fair 
conſideration, and a clerk of the bank detains it, he may 
bring trover. 1 Burr. 452. In this caſe the plaintiff had 
not any notice of the bill having been ſtolen. 


III. For what Goods. 


T rover Ties for monies numbered in a cheſt, though not 
locked or ſealed. So, for monies numbered ont of a bag; 
for the thing itſelf is not recovered, but damages for it. 80 
it lies for a bond“; and it is not neceſſary to ſhew the date; 
For it is loſt. So, for letters patent. So, for the goods and 
chattels following, that is to fay, one writing obligatory, one 
warrant, c. Semb. 3. Mod. 156. 4 

1 eonceive in the laſt caſe, the deſcription is not ſuffi 
ciently certain, and that the parties, purport, &c. ought 
to be ſtated, as accurately as can be. 
Teodor Hes for bank bills, exchequer bills, tickets, c. 
80 it lies for 2 ſhip with her tackle. For trees planted in box- 


0" Ina cafe tried ſome years before the publication of Comyr's 
Digeſt, by a Mr. Fenkinſon, an attorney of Hoxton ſquare, which 
was #rover for à bond, the plaintiff was nonſuited, the judge 
holding that the achon ſhould have been in detinue. But 
x are matty eafes that tener wilt he. Fide 5 New Ar. 275, 
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es, in a garden. So it lies for ſo many pieces of filver. So 
it lies for muſk-cats, monkeys, parrots, &c. without ſay- 
ing, that they are reclaimed ; for they are merchandiſe, and 
valuable. So it lies for an hawk, if it be alledged to be re- 
claimed, otherwiſe, not. 2 

But if the declaration ſay, of his own proper goods, after 
verdict it ſhall be intended to be reclaimed. So it lies for a 
ſpanicl; for he is reclaimed. So, for a greyhound; and it 
need not be averred to be reclaimed ; for it ſhall be intend- 
ed. 1 Com. Dig. 238. 


IV. Againſl whom. 


Trover lies againſt every one, who hath the poſſeſſion of 
goods, and converts them; if he hath them by rover. As, if 
a bailiff of a manor ſeiſe goods left in the manor by a felon, 
(but not waived,) and refuſe to re-deliver them. If a man 
ride an horſe to an inn, and the innkeeper detains him there 
without cauſe. So, if he have the goods by bailment : As, 
if a man bail goods in pledge, which are detained after the 
money is paid. 1 Com. Dig. 238. | 

So it lies after tender of all the money due, and refu- 


ſal. | | 

So trover lies, if the goods are bailed to keep, and they 
are detained, after demand. If a man deliver writings to an 
attorney, to make an aſſignment, Wc. and he detains them 
till he is paid for the aſſignment; for he hath a remedy for 
his labour, and cannot detain the writings. 1 Com. Dig. 
238. cites, per Holt, P. 6 W. & AH. 

Sed qu. de hoc ? It is well known that an attorney is not 
compellable to give up papers in a cauſe, though pending a 
ſuit, until his bill be paid; and I do not ſee a reaſon why an 
attorney, in the caſe in queſtion, hath not equally a lien on 
the writings. 

If a man preſent jewels, c. to a woman, whom he in- 
tends to marry ; and the marriage being interrupted, ſhe 
refuſes to re-deliver them, rover lies. 1 Com. Dig. 238. 

This I apprehend, muſt be, where the interruption is on 
the part of the woman, and not on the part of the man. 

So 1rover lies againſt him who had the poſſeſſion of the 
goods, though the plaintiff had them before the action com- 
menced; for he ſhall. recover damages for the converſion. 
1 Com. Dig. 238. cites, per V. Windham, at Norfolk Af. 
1660. Tindal and Folliffe. 


I hare 
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I have ſome doubt as to this caſe; if there was only 
proof of demand and refuſal, which are only evidence of a 
converſion z and proof of the plaintiff's having the goods 
again, being given, it evidently ſhews, the defendant did not 
convert the goods to his own uſe. Where the owner ſuffers 
a ſerious injury, by the detention of his goods, I do not fee 
any reaſon why a ſpecial action upon the caſe, for that de- 
tention, ſhall not lie, inſtead of rover. But if there was e- 
vidence of an actual converſion, ſuch as riding an horſe, c. 
then trover lies. Vide poſt. Div. J. 

Trover lies againſt him, to whom the ſervant or agent of 
the plaintiff delivers goods, with intent to embezil them. So 
7rover lies againſt the maſter, if his ſervant take goods for 
him in pledge, lend the money, and afterwards ſell the goods; 
for he acts in the whole as his ſervant. 

So, if A. deliver lottery-tickets to a goldſmith to receive 
the money due upon them, and he being bound by note to 
B. to deliver ſo many tickets to him, delivers him theſe 
tickets : the property is not thereby changed, and therefore 
trover lies againſt B. 1 Salk. 283. V. I Burr. 458. Bank 
notes and million tickets, are not alike. Therefore the law 
is not the ſame as to each. 

Trover lies againſt huſband and wife, ſuppoſing the con- 
verſion by both, for it is a fort. But if the converſion be 
alledged to their uſe, it is bad. Yet if the jury find the wife 
not guilty, a declaration, which alledges a converſion to their 
uſe, will be aided. Vide Aion Div. VI. 

If goods come to ſeveral ſucceſſively, rover lies againſt any 
of the perſons, who convert them. 1 Com. Dig. 239. Vide 
obſervation above. | 
If bank bills, tickets, &c. ſtolen, or loſt, are paid or delivered 

to another, without conſideration, trover lies againſt any one, 
in whoſe hands they are found. Semb. 1 Salk. 284. 

This I conceive to be clear law, as alſo that trover lies a- 
gainſt any one in poſſeſſion of bills, &c. loſt or ſtolen, tho 
he gave a conſideration for them, if he had previous notice of 
their being loſt or ſtolen ; and this hath been ſo determined 
before Lord Mansfield at Niſi Prius. 

If a bill payable to 4. or bearer be found by B. who for a 
valuable conſideration gives it to another, zrover lies for it a- 
gainſt B. r Salk. 126. 

Trover lies againſt a plaintiff who takes the goods of a 
bankrupt in execution, without joining the officer. Stra. 


996. If a man delivers jewels ſcaled up to a goldſmith for 
| ſafe 
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ſafe cuſtody, who takes them out and carries them as his 
own to A. who keeps a ſhop in London, where they deal in 
jewels, and pawns them; zrover lies againſt A. Stra. 1187. 
1 Wilſ. 8. 3 Atkyns 44. Againſt a ſervant who diſpoſes of 
goods the property of another, to his maſter's uſe, whether 
he hath authority from his maſter or not. 1 Wilſ. 328. It 
lies againſt the maſter for goods delivered to the ſervant to 
be eſſayed. Stra. 505. For jewels taken out of the ſocket 
by the ſervant. Bid. 


J. Converſion, what. 


If goods are bailed, and not delivered upon demand, this 
is evidence of a converſion. If goods are found, and not de- 
livered upon demand, this amounts to a converſion. 1 Com. 
Dig. 239. PET, a 

That is, the evidence of demand, and refuſal, is ſuffici- 
ent, to maintain this action. 

If a man make uſe of a thing found, it will be a conver- 
ſion. Cro. El. 219. 

Such as riding an horſe, c. but I conceive milking a 
cow, Cc. would not be ſuch an uſe, as would ſubject the 
party to an action, for it is for the owner's benefit, as tend- 
ing to the preſervation of the beaſt. 

If a man give leave to have trees put into his garden, and 
afterwards refuſe to let the owner take them, it will be a con- 
verſion. 

If a man deliver the oats of another to B. to make oatmeal 
of them, and the owner afterwards prohibits him, but yet B 
makes the oatmeal, this is a converſion. | 

If a man miſuſe a thing found, that will be a converſion, 
as, if he throw paper into water. So, if he miſuſe, Cc. a 
thing intruſted to his care; as, if a carrier ſell goods delivered 
to him for carriage. Or, break open a box, and take the 
goods to himſelf. 

If A. not being executor, or adminiſtrator, requeſt B. to 
provide for the funeral of a deceaſed perſon, and afterwards 
deliver goods of the deceaſed in ſatisfaction, trover lies by the 
executor, or adminiſtrator, againſt B. for theſe goods. 

If a man ride the horſe of another, and afterwards re-deli- 
ver him to the owner; this does not purge the converſion, 
but goes in mitigation of damages. | 

But the negligent cuſtody of a thing is not a converſion :. 


as, if a barrel of butter be bailed to another, who keeps * 
| 0 


ſ:- 188 }] 


ſo negligently, that it is ſpoiled. So, if a carrier neglect 
goods delivered for carriage, whereby they are ſpoiled. So, 
if goods are ſtolen out of the cuſtody of a common carrier, 
that is not a converſion. Or, taken by force, or upon exe- 
cution, out of the cuſtody of him who found them. 

If a bankrupt leaves plate with his wife, who ſends it by 
her ſervant to a banker's, at whoſe door defendant takes it, 
and goes into the ſhop, and pawns it in his own name, and 
gives his note to repay, and immediately carries the money 
to bankrupt's wife ; it is converſion in defendant, and the 
aſſignees ſhall recover. Stra. 813. 

But if a bankrupt's wife brings money to defendant, who 
buys India bonds therewith, and afterwards the aſſignee ſei- 
ſes part of them, and accepts them as part of the bankrupt's 
eſtate, he cannot bring froner for the money. paid for the o- 
thers; for he cannot avow the act of purchaſing as to part, 
and diſavow it for the reſt, Stra. 859. 

Goods taken in inteſtate's life, and kept till his death, 
but not uſed till after, is zrover and converſion in inteſtate's 
life. Stra. 60. 

If part of the liquor is drawn out of a veſſel and it is filled 
up with water, it is a converſion of all the liquor. If a man 
removes goods which he hath a right to remove, and does 
not replace them, and they are loſt ; it is no converſion. 


Stra. 128. 


VI. When Trover does not lie. 


FTrover does not lie without a converſion: As, if goods 
found are taken out of his cuſtody, before any converſion. 
As, upon an execution, or by violence. If goods delivered 
to a carrier are ſtolen : for that is not a converſion. 

It is ſaid, trover does not lie by the perſon who has poſ- 
ſeſſion, but no property. 2 Bull. 135. 

I think a caſe of this kind muſt feldom occur. If the goods 
are taken in execution, by the ſheriff, or delivered to any 
one to keep, or to uſe, or carry, c. I conceive either of 
thoſe perſons, hath ſuch a ſpecial property in the goods, as 
to maintain trover againſt any one, who takes, and converts 
them, for each of thoſe perſons is anſwerable over, for the 

dods. «fo 
; If A. purchaſe an annuity ticket, which he does not take 
a transfer of, counterſigned, and entered into the office, 


but hath only the name of the vendor indorſed, if the ticket 
, be 
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be afterwards ſold, and come by feveral hands to B. who 
takes a transfer from the firſt vendor, counterſigned, and 
entered in the office, the executors of A. cannot maintain 
trover, for they have not any property. Second part of 2 
Med. Ca. or Eg. Ca. 45. 

It does not lie againſt him, who hath a property by gift, 
ſale, c. Nor againſt one, who bath a poſſeſſion by law- 
ful means. If a maſter brings a replevin, and the ſervant 
carry the goods to his maſter, though he had no title, treuer 
does not lie againſt the ſervant, If a man find a bank bill, 
and for a valuable conſideration deliver it to A. trover docs 
not lie againſt 4. 1 Com. Dig. 240. Fx Holt, at Guild- 
. hall, 1698. Vide 1 Salk. 284. 

But obſerve, this muſt be where A. had not notice that 
the bill was loſt. 

If a man purchaſe goods in market overt, trover Job) not 
lie againſt him. So, if an innkeeper detain an horſe, until 
he be paid for his eating. If a man pay money that is ſto- 
len, to A. trorer does not lie agaiaſt him by the owner. 
Per Holt. 1 Salk. 284. : 5 

For money hath not any mark, and being the common 
medium of trade and commerce, the abſolute Proper paſſes 
by delivery, in fair payment. 

So trover does not lie, if tickets, exchequer bills, Ec. ſto- 
len, or loſt, are paid, for a valuable conſideration. N. Com. 
Dig. 240. 1 Salk. 126. 284. 

This muſt be without notice, and for reaſons ſomerking 
ſimilar to thoſe in my laſt obſcrvation, thele things paſſing 
by delivery. 

Ne will not lie for goods ſeiſed and put in the King's 
warchouſe. Bunb. 67. 


n. The Proceeding in Trover. 
1. The Declaration. 


: 


= Mi Bow a Property in the Plaintiff. wh 


| The declaration in frover generally ought to ſhew the pro- 
perty in the Plaintiff. Yet, if it ſays, the plaintiff was poſ- 

ſefled, omitting, as of his own proper goods, &c. it is good. 
Ik it fays, that the teſtator was poſſeſſed, and made the plain - 

tif executor z it is ſufficient, without ſaying, that he was 
= poſſeſſed. 
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poſſeſſed. Vide ante, Div. II. If the declaration ſhews, that 
the plaintiff was poſſeſſed, as of his own proper goods, it is 
ſufficient, though the goods named, are things which ſeem 
annexed to the frechold ; for that "ſhall not be intended, 
when they are named, as his own proper goods. I Com. 
Dig. 241. 

In the laſt caſe, though they might be goods chat had 
been affixed to the freehold, yet they might be ſuch, as the 
teſtator, or his executor had a right to remove, and the pro- 
perty be veſted i in the plaintiff. 


2. Muſt expreſs the Goods with convenient Certainty. 


The declaration muſt expreſs the goods demanded with 
convenient certainty. And therefore, if the declaration 
is for divers cloaths, divers books, &c. without ſaying, how 
many, and of what nature they are, it is bad, For veſſels, 
(ſuch as, jugs, &c. or other earthen veſſels) without ſhewing 
the number. 2 Lev. 176. 

But the exact number is not neceſſary. Tou may ſtate 
1c00, and prove what you can. 

For ſuch and ſuch goods, and other implements, without 
ſaying, hw many, or of what nature. For hooks, without 
ſaying of what ſort. So, for fix tuns, without ſaying, of 
what, is bad. So, for tuo pair of pot-hvoks, and, (after other 
words) hangers. For other [mall ribbands, without ſaying, 
how many, or what. So, for taventy ſheep, eqs, and lambs, 
without laying, how many es, and how many lambs. Or, 
for. twenty bullocks and beifers, without eng. how many of 
each ſort. 1 Com. Dig. 241. 


3. But Cer tainty to a common Intent is ſufficient. 


It is ſufficient, if there be certainty enough to deſcribe the 
thing to common underſtanding. 

As, trover, among other things, of a wine veſſel, without 
ſaying, of what material, is good; for it ſhall be intended a 
wood veſſel. Trover of a 2 of flones, buttons, & c. Of letters 
patent, without mentioning the date. Of a library of books, 
without ſaying, how many, or what; for it is aſcertained by 
the word, library. 4 cheſt of cloaths, for. it is aſcertained by 
the word cheft. So many pairs of curtains and valence. Twen- 
ty ounces Y cloves and mace, without ſaying, how many oun- 


ces of each, or that they were mixed. K. 2. Salk. 654. 
A e I think 
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P * 
No 


I think this muſt have depended upon their being uſually = 


ſold mixed, without any diſtinction of price. 


So, trover of a piece of a cloth, linen, &c. if the jury can 12 * 


know it fo well, as to give damages for it. Trover of 
ions to the ſaid ſhip belonging. Trover of his writing obligato- 
ry, by which he was bound to A. for it might be given to the 
plaintift. Ten boxes and cheſts, without ſaying, how many 
boxes, and how many cheſts, for they are the ſame thing. 
Three ricks of hay, without ſaying, how many loads. Arms, 
infliruments, and other ſupplies, or flores to the ſaid ſhip belong- 
ing, without ſaying, what in particular, for the goods are 
aſcertained to be ſuch, as belong to the ſhip. 1 Com. Dig. 
241, 2. | 
For a piece 4 tepee, without ſaying, how many yards. 2. 
Stra. 738. For a parcel of pack cloths, wrappers, and cords, 
held well, on error. Stra. 809. 2 L. Ray. 1529. For 50 
pieces of ſquare timber 100d, held well, on error. Stra. 810. 


For a parcel of diamonds, without ſaying, how many. Af- 


firmed in B. R. and in parliament. Stra. 827. 2 L. Ray. 
1531. e 1 


4. So, Wards of Art, Sc. 


It is ſufficient, if the goods be expreſſed by words coined 

by art: as, trover.of 30 todds of wool, Wc. . 
If there be trouver for ſeveral goods in particular, after a 
general verdict for the plaintiff, if any particular be not ſen- 
libly expreſſed, the damages ſhall not be intended to be gi- 
yen for-it. So, if there be convenient, certainty, it ſhall be 
aided after verdict. W 
If the poſſeſſion be of a ſingle thing, and the declaration al- 
ledge a converſion of the goods aforeſaid, it will be well upon 
a general demurrer. So, if any part be inſenſible, or uncer- 
tain, it will be well upon a general demurrer; for the plain- 
tiff may take ſeveral damages, and releaſe for the particular. 
If the declaration charge the defendant, that the goods came 
to his hands, generally, without ſaying, by finding, or how, 
it is good. So, if it do not ſay, that the plaintiff loſt the 

goods. 1 Com. Dig. 242. RU DI. el 

I think I may, without much riſque ſay, that in the caſes 
mentioned above, where the declaration, though uncertain, 
hath been held good, on a general demurrer; it would have 
been bad on a ſpecial one afligning the uncertainty in queſtion 
: 5- Muff 


— 
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4 


11 


— 
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— 5. Myſt alledge a Converfion- 


3 The declaration. ought to alledge a converſion. How a 
| a> converſion ſhall be alledged in an action againſt buſband and 


wife, Vide ante, Div. . The declaration muſt alledpe the 
time and place of the converſion, for it is traverſable. I 


Com. Dig. 242, 3. 


6. The Plea. 


In Zrover, the defendant can plead nothing, but not guilty, 
or, a releaſe. Though the 7rover be againſt an executor, for 
goods converted by his teſtator. For in many caſes, mat- 
ter of juſtification. amounts only to the general iſſue. 

If the defendant ' lead a matter whic h amounts to the 
general iſſue, plat may demur, As, if the defendant 
plead a ſale to him in mortet overt. A ſale to him by A. 
who did not deliver the goods, but afterwards ſold them to 
the plaintiff, who loſt them, and the defendant found the 
goods. Property in himſelf, who loſt them, and the plain- 
riff found them; and afterwards loſt them, whereupon de- 
fendant ſeized them. Seiſure as a waife. Taking as tithes 

Taking for toll: Detsiger, until paid for falvage. 
So the defendant may” lead not guilty within fix years. 1 
Cor. Dig. 243. 

Defendant cannot juftify derainiag goods, until money laid 
dut on them is paid; but it may be deducted in the damages. 
Stra: 651. Ia the caſe of Stone v. Ting uod, at Guildhall, 
coram Eyre. 

This is # Ni, Prius caſe, and k cannot concur in the de- 
terifination: 
If defendant pleads non anf, * re is a verdie for 
plaintiff, re ſhall be arreſted. Barner 439. Ks de 
hoc? 1 thivk a terns thould' be awarded. 


PLEADING IN. COVENANT. 


3. Proceſs. Se N 


A covenant wall be ſued in B. K. or c. p $5.4 
venant may be ſucd by plaint in the county or hundred. Or, 


d 
77 I 
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Tf it be ſued by plaint in the county, it may be removed 
into C. B. by recordare, So, in the hundred, it may be re- 


moved by accedas ad curiam. _ 


If it be ſued by ju/ticies, it may be removed by pane. 

The proceſs in covenant in C. B. by the common law was 
ſummons. And now by the fat. 23. . 8. c. 14. like pro- 
ceſs as in debt; and therefore an outlayry... 5 Com. ig. 
205. 


art Dedaratim. 10 


The Gee in —— ſhall be laid. in * county 
where che covenant was d \FTde A. A XII. No. 
* 

The * —— to be bounded upan a «deed z for 
covenant does not lie without deed, except by the cuſtom of 
London, And therefore, if the declaration be, whereas by 
2 articles be agreed, my fayings W it is bad. 

ide infra. 

So, if the 1 be by- an —— of A EE 
muſt ſhew an aflignmept. by deed. And though he ſhews 
an attornment by the leſſee, it is not ſupplied. 

But, by: his deed, made at, Cc. is ſufficient 3 for this 3 im- 

that it was ſealed and executed, otherwiſe it cannot 
be his deed. So, by indenture; one part thereof - with the 


ſeal of 9 eee amixinge fealed, ma be wade by plea 
or ver | 
So, in — by = alignee, be need not i the deed 
of affignment, where the; thing, may be | wthout 
deed, though the covenant. ought to be by 
the deed, 
join in 


If a covenant be with ſeveral, and it appears 
or by the count, that their intereſt is joint, all 

the declaration. So, when it appears that their intereſt is 
joint, they muſt join; though the defendant cavenants.with 
them, and each of tbem. Os, cqvenants with thead. jointly and 
ſeverally. Or ſeveral covenant with ſeveral, each for ach 
with, the other and others, of them reſpectiuel ,. 

So, if the intereſt and covenant of the covenanters be 
joint, b e action muſt be; againſt al. 

So, 25 a demiſe by A. and g. een! Sud. be. againſt 
both upon a covenant in law, if _ breach aſgnes, be that 
a ſtranger was ſeiſed. , 1c; 

Otherwiſe, if the breach be of a covenant in | law * tort 
of one of the leflors only. ung 

Vor. I. O But, 


oF 


\ 
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But, if the intereſt of the covenantees be ſeveral, and the 


covenant be with them and each of them, every one may ſue - 


ſeverally, in reſpect of his ſeveral intereſt. So, if the co- 
venant be mutual between them, and each of them. 

So, if the intereſt is ſeveral, each muſt ſue ſeverally ; 
though it is ſaid, that it waf agreed between the parties, and 


there are ſeveral on the covenanting part. So, if ſeveral 


covenant © ſeparately to do ſuch a thing, though they join in 
the covenant, yet by the word ſeparately, they may be ſued 
ſeverally, for it is the ſeveral contract of each. 

If the ſeal of one of the covenantors is broken off, the 
_ deed ſhall be void only as to him; for it is, as it were, the 
ſeveral deed of each of them. So, if ſeveral covenant 
for themſelves and for each of :them: 5 Com. Dig. 205, 6. as 
to the laſt point cites, per 3 J. Holt. cont. 1 Salk. 393. Et 
qu. if "Holt war not right? Hh 8 
S8, if ſeveral covenant, covenant lies againſt one for a ſe- 
veral breach by him. 1 Salk. 138. e 
II A. and B. covenant to collect the rents of C. and B. 
and that they and each of them will pay a moiety to each of 
them, C. alone ſhall liave covenant againſt A. alone, and aſ- 
ſign breach,” that he or B. did not pay him a moiety. R. 2 
Mod. Ca, Gan ene ee 54109 7 Woah 
A declaration in covenant-muſt recite the deed, in which 
the covenant-is-contained :-But in general, it need not recite 
any covenant; 'whereon no breach is aſſigned. #5 16 2 Wot 
Some years ſince, in covenant for non-payment of money, 
againſt a noble peer, Lord Mansfield faid (and the other judges 
by their ſilence aſſented), that the parcels (which were enor- 
mouſly long) needed not to have been ſet forth. 

The original deed muſt be ſhewn, and not a counterpart: 
R. Noy. 53. unleſs where a landlord ſues his tenant for rent, 
and in ſack like caſe . 
It is sufficient to ſay, 4vberens it is wilneſſed notes in· 
denture, witheul a direct affirmation, that by ſuch indenture 
it was covenanted ; for this in covenant is only inducement. 
5 Come Dig. 10 10643707 OTST noms 

Or, by a certain writing, whereby it is wirngſſeu. R. 1 Sid. 


2 ins \ 1 

" it is ſufficient to recite the deed according to the con- 
ſtruction in law j though different from the words. R. 2 
Rol. 249. 1.26. © So it is ſuffieient to recite ſo much of the 
deed as contains the covenant. R. 1 Lev. 88. per Rule. 
1654+ Mil. 2. Tho' it is a condition 90 pb 8 which 
k ö I aun en ; goes 


19 
9 
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goes in defeaſance for this will come from the other ſide. 
R. 1 Lev. 88. 2n 
So, it is ſufficient to ſhew an afligament to the plaintiff, 
though he does not name himſelf affignee. R. 2 Cv. 240. 
So, a recital in the words of the deed does not prejudice, 
though they are uncertain, r. As that he demiſed a'me/- 


ſuage or tenement. R. Cro. Car. 188. 


So, in covenant by the huſband Aue it is witneſſed, that 
huſband and wife demiſed, is well. Sali. 515. So a miſ- 
take inthe recital of an immaterial. thing is no prejudice. 

So, it is ſufficient to ſay; he demiſed by indenture, in 
which the defendant covenanted, without ſhewing how he 
was intitled to make a demiſe. - R. Carth. 32 

So, if it be ſaid, that the plaintiff covenanted with the 
defendant, where it ſhould-have been, the defendant with 
the plaintiff, it will be aided after verdict. R. 1 Sid. 49. 
Or, that the aforeſaid Thomas Chapman, where the ſurname 
is 2 2 for the ä ſufficient. R. Cre. 
El. 697 eit kro. 

A declaration in covenant ought to aſſign a good breach. 
The breach ought to be co-extenfive with the import and 
elfect of the covenant. If it aſſigus for breach diſturbance, 
Dc. by a ſtranger, it muſt ſhew, that it was lawful, and 
how, 

If the: covenant be in the disjunctive, the mik nr to 
be. that he has not performed the one or the other, 5 Com. 

1g. 207. 

The breach muſt be aſſigned to have been before the ac- 
tion brought. 1 Sid. 307. Vide Action, Div. IV. 

In covenant, ſeveral breaches may be aſſigned. 2. Sand. 
380. Winch. Ent. 147. 1 Salk. 138. 

8o by he feb 8 e 9 V. 3.c. 11. In debt on bond, or 
penal ſum for performance of covenants in an indenture, 
&c. plaintiff may aſſign as many breaches as he pleaſes : Bet, 
before it was double. Dy. 295.6. | 

And if he aſſigns two breaches, he ought to fag, that he | 
does it, according to the form of the flatute. Com. Rep. 37. 

But, it is ſufficient, though it is not a direct — 
and in fact, he ſaith, c. but only, although he himſelf barb 
N every thing on his part, and the defendant entered, 

c. 2 Cro. 383. 

kr cine, if the breach be alligned in the words of 
the covenant. Or, in words equivalent to the 2 and in- 
tent of * covenant. 

O 2 e And, 
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And, if the plaintiff: demands more than by the covenant 

appears to be due, it is not bad. R. 2. Lev. 57. So, if be 
demands leſs without ſhewing the reſidue to be ſatisfied, it is 
not bad upon a general demurrer. R. 2 Lev. 57. Other. 
wiſe, upon a ſpecial demutrer - Semb. 2 Lev. 57. 
If the plaintiff does not conclude his breach, and ſo he broke 
his covenant, it is not bad, N. wpon a. ſpecial demurrer. 2 
Jon, 229. Or ſays, be broke the covenant, where be aſſigns 
breaches upon ſeveral covenants. R. 2 Mod. 311. 

In debt upon bond for performance of nen, the 
dreach ſhall be aſſigned in the xeplication. 

Where the covenant is to be performed upon a edaditivn, 
or conſideration, or other; thing previous, the declaration 
mult aver, performance. 5 Com. Dig. 297. 

But in covenant nothing can be alledged, oraverced, which 
varies. te Ale, as enn ou the. deed. K. I Salk, 
197- 

The plaintiff need not ſet ent 2 title, when be declares 
on his own demiſe. Stra. 229. 

Where the covenant is joint and ſeveral; in an action 
againſt one only, 10 breach —_ be 5 in the N In of 
both. Sira, 653. 

Per ſeriptum + hs — opal W. concefie, We. is not ſuf- 
ficient, for fafium here does not ſignify a deed, but is an 


_ adjective, Nor is this helped by oyer, though: i appears to 


be. ſealed, per totam curiam. Moore v. 
2. Stra. $14. Ld. Raym. 1536. 

If one named in the indenture does not execute, he Gt 
be excluded by an averment; or they wk Jain in 3 ac- 


n 2 Geo. 


tion. Stra. 1146. 


© 5 2 Demurrer 1 the Delete 


1. che ddcdaration does not FR ſufficient cauſe for the 
plaintiff to maintain his action, the defendant may demur 
tothe declaration: As, if the plaintiff is not entitled to co- 
venant againſt the defendant. 2 Sand. 154. If the cove- 
nant does not extend to the breach aſſigned. Co: Ent. 115. 
8o, if ſeveral breaches are aſſigned, he may demur to one, 
and plead to the others. 1 Sand. 108. And default of a 
good breach is bad upon a general demurrer. Vim. Ent. 
120. So, if the brech is not well aſſigned, he may demur 
ſpecially $ for it may be aided upon a general demurrer. 

If the declaration recites the indenture according to a con- 
GruQtion, which the words do not import, the defendant 

may 
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may demand oyer of the deed, and then demur. 2 Sand. 
366. So, if it recites it materially variant in any reſpect, 
he may demur {ſpecially for ſuch caufe. Win. Ent. 166. 

If debt be upoa a bond for performance of covenants, 
and the defendant ſhews the indenture, and pleads that 
there were no covenants, the plaintiff may demand oyer, and 
then demur. mas 

So, if the defendant ſhews only part of the indenture, 
and pleads performance, the plaintiff may demand that the in- 
denture be inrolled, and then demur; for by ſhewing part 
only, he deprives the plaintiff of the opportunity of affign- 
ing a breach in the other part. R. 3 Lev. 50. 

But if ſeveral breaches are aſſigned, ſome good, and fome 
bad, and the defendant demurs generally to the whole decla- 
ration, the plaintiff ſhall have judgment for the part that is 
good. 5 Com. Dig. 208. | 

If on oyer it appears, that two others beſides the plaintiffs 
are named in the deed, though they did not ſeal, defendant 
may take advantage of it by demurrer. Stra. 1146. 


4. Plea. 
ben it ſhall be after Oyer. 


To an action of covenant, the defendant may plead, after 
or before oyer of the deed, but to debt upon a bond for per- 
formance of covenants, the defendant cannot plead without 
oyer of the bond. Bro. Oyer. 16. 25. And after oyer of the 
bond and condition, the defendant ought to ſet out the 
deed mentioned in the condition under the ſeal of the plain- 
tiff. And if he does not, it will be bad on a ſpecial de ur- 
rer. Andif the defendant has not the deed, the court will, 
upon motion, order the deed or a copy to be delivered to him 
by the plaintiff, and this of favour. 5 Com. Dig. 208. 

The common mode, now is, if the defendant has not the 
deed mentioned in the condition, to crave oyer of that, 
as well as of the bond and condition, and I conceive he is 
not bound to plead, until he hath: ſuch and copy, which 
muſt like wiſe be demanded. Mw TO I 

Advantage cannot be taken of any covenant omitted in 
plaintiff*s declaration, on action of covenant, without crav- 
ing oyer. Fort. 3353. ny 
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5. What Pleas are bad. 
Non infregit Conventionem. 


To covenant the defendant cannot plead, non infregit con- 
ventionem ; for it is too general, and two negatives, viz. and 
fo he did not keep the covenant, and he did not break, Wc. do 
not make a good iſſue. R. 1 Lev. 183. Semb. Lev. 19. 

Blut it ſhall be aided after verdict, R. 1 Lev. 183. 1 
Sid. 289. 


6. Nil debet, Sc. 


So, to covenant, the defendant cannot plead, nil debet; 
tho? the action be founded upon an indenture of demiſe, and 
breach aſſigned tor non-payment of rent. R. upon general 
demurrer. 3 Lev. 170. and vide, 2 Mod. Ca. 106. 323. 382. 

So to debt on bond for performance of covenants, he can- 
not plead, no covenants; for then the bond is fingle. R. 1 
Lev. 3. R. Cro. El. 756. 

Nor can the defendant plead, that there is no ſuch inden- 
ture; for he is eſtopped. R. 1 Rol. 408. 


7. M las good. 


Non eft Factum. | | 


But to covenant, the defendant may plead in diſcharge or 
performance. ; 
As, he may plead to a deed, non eſſ factum, within age. ; 
R. Cro. Cav. 179. f 
- If the heir be ſued upon the father's covenant, he may 
plead, 'riens per EK. Lut. _ s 


IS + . Accord. | | 1 


* he may plead, 1 with latisfaction made after the 
breach. Co. Ent. 117. 4. 0 

Hut accord is no plea in covenant for the en of mo- 
ney. 

Nor in an executory covenant, if it is made before the 
breach. 5 Com. Dig. 209. 

To covenant for non-payment of _ it is a bad plea 5 
that defendant before rent due, with aſſent of leſſor, aſſign- 
ed to A. who, with aſſent of leſſor, entered and paid rent 
to leſſor. B. R. H. 343. 

g. Arbi- 
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9. Arbitrament. 


So the defendant may plead in bar, an 3 made 
after the covenant broken. 

How an arbitrament ſhall be ed, Vide, Aftion upon the 
cou upon aſſumpſit. Div. VIII. No. 8. Sub. Div. 7. 

t is a good plea in covenant, after the covenant broken; 
for the ſuit does not accrue by the deed, but by the ſubſe- 
quent breach. K. 6. Co. 44. a. 2 Cre. 100, R. Lut. 359. 

Adm. 2 Rol. 188. 8 Tel. 125. 
To this plea the plaintiff may reply, nul tiel accord. 


10. Outlawry. 


90 the defendant may plead, out/awry, in bar, where the 
breach is for a thing forfeited by . MR As, for non- 
payment of rent. Lut. 1513. 

But where the breach is for not-repairing, he cannot, for 
the damages are uncertain. R. Lut. 1513. | 


. Releaſe, 


So the defendant may plead, a releaſe of all actions, cove- 
nants, or demands. 80, a releaſe of covenants or agree- 
ments in the indenture, to a bond for performanc of cove- 
nants. 

So, if a covenant be with B. his executors and affigns, in 
an action by an aſſignee, the defendant may plead a releaſe by 
B. 5 Com. Dig. 209. Though the reicaſe by B. be made 
after a breach in the time of the afſignce. R. Cro. Car. 
503. 
But a releaſe by B. after an action brought by the aſſignee, 
is no plea; for then an intereſt in the covenant is veſted in 
him. R. Cro. Car. 503. 2 Kol. 411. J. 30. 

So a releaſe of actions to the covenantor before breach, is 
no plea. So a releaſe of all covenants after breach, is no 
diſcharge of the bond for performance of A for it 
was forfeited before. 5 Com. Dig. 209. 

So, where a covenant is joint and ſeveral, a releaſe of the 
action to one, ſhall not be a bar as to the ocher. Dub. Salk. 
574. et. qu ? | | 

A diſcharge in nature of a releaſe, without decd, in * 
tisfaction of all demands, cannot be pleaded in a 
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for covenant by deed, muſt be diſcharged by deed. 2 Wilſ. 
376. 


12. Defeaſance. 


So the defendant may plead in bar a defeaſance of the 
covenant. As, a ſubſequent covenant, which diſcharges 
this. Or, a covenant, that he will not ſue the defendant up- 
on a former covenant. 5 Com. Dig. 209. 

And in all caſes, where the defeaſance is abſolute and per- 
petual, it amounts to a releaſe, and ſhall be a good bar. R. 
Sho. 46. wx 

But on a covenant by charter-party, the defendant ſhall 
not plead a breach of covenant on the other part in bar; 
for one may be leſs damage than the other. R. 3 Lev. 41, 

If ſeveral covenant, and the covenantee makes a colla- 
' teral covenant with one that he ſhall not be ſucd ; this can- 
not be pleaded in bar ; forit does not amount to a diſcharge 
of the prior covenant ; for it will not be to the benefit of all, 
but only of one. 1 £d. Raym. 688. Com. Rep. 139. 

SO a covenant that he will not ſue for ſuch a time. RX. 
Salk. 573. | 2 

So, if a covenant be to give licence for 7 years for pay- 
ment, it is no bar. R. SH. 46. 

So ſequeſtration, of the parſonage, in covenant for rent, 
upon a leaſe by indenture, is no bar. R. Dal. 44. 

80, if 4, covenants to pay 3oo/. per ann. to B. quamdiu 
he and his wife live ſeparate, and by a ſubſequent deed B. 
covenants to indemnify A, from the payment of 3ool. quam- 
diu be and his wife cohabit, this is no bar to the action up- 
on the firſt deed; but A. muſt have his remedy by covenant 
upon the collateral indenture, if he is ſued on the firſt. R. 
„ $; 


| 13. Covenants performed. 
The defendant may plead performance generally, or a ſpe- 


cial performance, 

In covenant, or in debt upon a bond for performance of 
coxenants,. if all the covenants are in the affirmative, the de- 
fendant' may plead performance of covenants generally. 


Ca. Lat. 303+ l. 1 Leu. 30g. 2 Saund. 411. 
90, 
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So, if ſome of the covenants are negative, but they are 
void in law, the defendant may plead performance general- 
ly ; for the court will take notice that the negatives are con- 
trary to law. R. Mo. 856. So, though to affirmative co- 
venants negative words of the ſame import are added. 1 Sid. 
87. 80, in covenant to diſcharge all arrears of rent, it is a 
good plea, that he left money in the plaintiff's hands to diſ- 
charge it. R. 4 Med. 249. | 

If ſeveral breaches are affigned, he may plead to each. 
1 Salk. 138. 

But generally, where ſome of the covenants are negative, 
the defendant muſt plead to them ſpecially.  . 

So, if the covenant requires an act to be done by a ſtran- 
ger. Or an act upon record. So, if a covenant be in the 
disjunctive, the defendant muſt ſhew what part he has per- 
formed. So, where the agreement is to do an act upon re- 
queſt, and the requeſt is alledged, it is no plea to ſay that he 
was ready to do it. y 

Yet upon a general demurrer it ſhall be aided ; if the de- 
fendant pleads generally where there are any negative cove- 
nants. => | 

If, in covenant, or debt upon a bond for performance of 
covenants, the defendant pleads performance to the affirma- 
tive matter alledged for breach, or to be done by the condi- 
tion, it 1s not ſufficient without ſhewing how, and in what 
particular manner he has performed it. As, if the covenant 
be, that he make appear to B. it is not ſufficient to ſay, that 
he made appear to B. without ſaying how. 5 Com. Dig. 
210. 

That he will pay a moiety of a ſum to be received, it is not 
ſufficient to ſay, that he has paid a moiety, without ſhewing 
how much he has received. . Sid. 3 34. | 

That he will pay as long as letters patent fland in force, it is 
not ſufficient to ſay, they are not in torce, without ſhewing 
how become void. R. Sho. 290. 

So, it is not ſufficient to ſay, that he war ready, or offered, 
to perform, when he takes upon himſelf to perform at his 
peril. R. 1 Lev. 191. 

But, if the condition, &c, comprehends multiplicity of 
matter, to avoid prolixity, performance generally has been 
allowed, and the other party ſhall be put to ſhew a particu- 
lar breach. As, if the condition be to pay a moiety of all 
ſums, which he ſhall from time to time receive. R. 1 Sid. 


334. 
So, 
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So, if the covenant be in the negative, it is ſufficient to 
plead generally in the negative: As, if the condition or co- 
venant be, to indemnify, &c. the defendant may plead ge- 


nerally that the plaintiff was not damnified. 
So, if to affirmative words the defcndant pleads in the ne- 


gative, not damniſied, £&5c. So, if the condition be, to free 
and indemnify from the charges of a ſuit. 5 Com. Dig. 


211. 
But, where the covenant or condition is to indemnify from 


a certain and particular thing, it is not ſufficient to ſay not 
damnified generally, but he muſt ſhew how he indemnified. 


Gans. 5 Med. 244- 


14. Pleas to a Breach for Non-payment of Rent. 


In covenant, if the breach be for non-payment of rent, 


the defendant may plead nothing in arrear. 
That the plaintiff mil habuit in tenementis. 5 Com. * 


211. cites to the loft point. 3 Lev. 193. 


But in 2 Vent. 69. its laid down contra, and which I con- 


ceive to be law; for covenant muſt be by deed, and that is 
an eſtoppel.. 

The defendant may plead 25 he paid at the day. 2 Brownl. 
273. But if the declaration ſtates the rent to be fill in ar- 
rear, plea of nothing in arrear, is the ſafeſl, as the rent may 
have been paid, though not at the day, or if at the day, the 
defendant may fail in proof of that fact. 

Comynt in his Digeſ, 5 V. 211, though he has given the 
caſe from Levins, afterwards, himſelf ſtates, that if breach 
be aſſigned upon a covenant in a leaſe for non-payment of a 
ſum in groſs, nil habuit in tenementis is no plea, and cites 2 
Vent. 9g. which I have before cited, as an authority for its 
having been ſo reſolved. 

Levy by diſtreſs, is no plea in covenant, for non-payment 
of rent; for this admits the rent not paid at the day. R. 2 


Brownl, 273. 
That the houſe was burnt down, and not built by leſſor, 


who was obliged to do it, is no plea. Stra. 763. Ld. Raym. 


1477. 
Nil habet in tenementis cannot be pleaded, if the demiſe is 


by indenture. S'ra. 817. Ld. Raym. 1550. 
That another was ſciſed in fee before the Jemiſe, amounts 


to nil habet, Sc. Mid. 


15. Fer 
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15. For not making Aſſurance. 


In covenant for further aſſurance, if the breach be, that 
counſel deviſed a note for a fine, which the defendant was re- 
quired to acknowledge, and refuſed, the defendant may 
plead that he was not required. Lut. 286. 


16. For not repairing. 


In covenant, if the breach be for default of repairing, the 
defendant may plead, that he did repair. 

That the plaintiff was to deliver timber, which upon re- 
queſt he did not deliver. Lut. 316. Otherwiſe, if the breach 
be aſſigned in a thing which does not require timber. R. 
Lut. 316. | | 

If bo pleads, that he repaired generally, and ifſue thereon, 
after a verdict for the defendant, it ſhall be well. R. 2 

Mad. 176. | 
But the proper method is to plead in the words of the co- 
venant. 

The defendant cannot plead, that he rebuilt. R. 2 Les. 
189. But ſurely, in ſuch caſe a plaintiff would only reco- 
ver nominal damages. 

If the breach be that the tenements were not of ſuch year- 
ly value, the defendant may plead, that they were. Lut. 
289. | 

IF the breach be that a ſtranger had title, the defendant 
may plead, that he had not. Laut. 322. | 

But, if the breach be that he did not leaſe, and the de- 
fendant ſays, that he had not whereof he could demiſe, replica- 
tion that he had whereof, c. is not good. R. 2 Bulf. 41. 
Certainly he ought to ſhew what lands, &c, he had, where- 
of he could demiſe. 

Yet, it ſhall be aided by a verdict, that he had lands where- 
of he could demiſe. R. 2 Bulſt. 41. 


17. Judgment. 


If the defendant has judgment againſt him upon nil dicit, 
confeſſion, or demurrer, a writ of enquiry ſhall be awarded, 
to enquire of the damages. 1 Sand. 47. 

And by the ſtat. 8 9 V. 3 c. 11. In debt upon bond 
for performance of covenants, the plaintiff may ſuggeſt on 


the roll as many breaches as he ſhall think fit, on which mol 
| | iſſue 
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iſſue a writ to ſummon a jury before the juſtices of N/ Prius 
for that county, to try each, and what damages the plain- 
tiff ſuſtained by it, which writ the ſaid juſtices ſhall return 
to the court from whence it iflued. 

In covenant, if there be an iſſue for part, and a demur- 
rer for part, the jury, who try the iſſue, ſhall alſo find con- 
ditional damages upon the demurrer. 1 Sand. 10g. If the 
iſſue goes to the whole, the jury ſhall find damages, and 
there thall be judgment thereon. 

And by the fat. 8 & 9g V. 3. c. 11. The jury, beſides 

damapes and coſts as uſual, ſhall aſſeſs damages for ſuch of the 
faid breaches, as the plaintiff ſhall prove broken, on which 
the like judgment ſhall be entered as formeriy. 
But, if the plaintiff aſſigns ſeveral breaches, and the de- 
fendant does not rejoin, the plaintiff may ſign judgment, if 
hie pleaſes, without a writ of inquiry awarded returnable be- 
fore the juſtices of N Prius; for he has his election to pro- 
ceed upon the ſtatute, or by the common law, and this, as 
well where the judgment is for want of a rejoinder, as by nil 
dicit, confeſſion, c. Com. Rep. 376. 

If breach is affigned for non-payment of rent, and for not 
repairing, on payment of what is due for rent, proceedings 


as to hat ſhall ſtay. Wilſ. 75. 


18. Execution. 


2 After a judgment in covenant, there ſhall be the fame ex- 
ecution as in debt. 

But by the fat. 8 & 9 V. 3.c. 11. If after judgment, 
and before execution, the defendant pays into court for the 
plaintiffs. uſe the damages aſſeſſed by the jury, and cls 
ceſſet executio ſhall be entered on record. 

So, by the ſame fat. if the plaintiff be ſatisfied, by execu- 
tion executed, his damages, caſts, and the charge 'of the exe- 
cution, the defendant? s body, land, and goods ſhall be 
forthwith diſcharged, and the diſcharge ſhall be entered on 
record. 

But, by the ſame ſtatute, fuch judgment ſhall remain as 
a collateral ſecurity to the plaintifF againſt any further breach 
of covenant z in which caſe, the plaintiff, &c. may have a 
ſcire facias on the ſame judgment againſt the defendant, his 
heir, terretenant, executor, or adminiſtrator, ſuggeſting o- 
ther breaches, &c, upon which ſhall be the like n 
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ut ſupra to try iſſues, diſcharge execution, &c. And ſo to- 
ties quotes. 

So before, where there was a judgment i in covenant upon 
a breach of covenant, a perpetual /cire facias might have been 
ſued upon a new breach, without ſuing covenant de novo. 
R. Cro. El. 3. And covenant could not have been ſued at- 
terwards upon a new breach of the ſame covenant. Per 
Manwoed. 3 Leo. 51. | 


PLEADING IN DEBT. 
I. When it ſhall be brought 


Debt lies, where a man is indebted to another by Jadg- 
ment, contract, ſpecialty, &c. - 

If a debt be under 40-. it ſhall be ſued for by plane in the 
county. Or by juſtices in the county. 

The zuflicies requires the ſheriff, quod juſtic the defend- 
ant that he render to the plaintiff what he owes to him, &c. 
And the word ſuſſicies is repeated in the writ to each debtor. 
Vide Reg. 139. a. F. N. B. 119. I. 

And, by the jufticies, the county court may bold plea i in 
debt above 40s. 2 Inff. 312. 

If it be ſued in the county, the plaintiff may remove it by 
pone into C. B. without any cauſe, and the defendant with 
cauſe. Or by recordare, it it be ſued in the court of a city, 
borough, Cc. F. N. B. 119. K. 

If the debt be above 405. it ought eegutatty to be ſued in 
C. B. by original. Reg. 139. 5. And upon pretence of pri- 
vilege, by bill in B. R. 4 1nft. 71. © 

This was the ancient law, when it was doubted, whether 
debt could or could not be brought in B. R. But the action 
is now proſccuted in any of the king's courts of record ar 
Veiminſter, without a ſeruple of doubt. 


* 


2. What Proceſs. . 


A 


r in debt by the common law, was only a ſummons. 
3 Co. 12. 4. 

By the flat. 25 Kd. 3. c. 17. the like proceſs was given in 
debt as in account, which by the fat. W. 2. c. 17. was a ca- 
bias, and ſo to outlawry. 3 Co. 12. 1 Brownl. 50. * 

he 
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The original, or ſummons in debt is, by a præcipe quod red- 
dat. Reg. 139. 6. 

And it ſhall be in the debet and detinet for money, but for 
chattels, or by or againſt an executor, it ſhall be in the deti- 
net only. | 

The original. ought to name the parties by their proper 
names, and give an addition to the defendant. It ought to 
be agreeable to the form of the regiſter. And if there be 


any defect in the writ, ee, or return, it may be pleaded in 


abatement, or aſſigned for error. 

The ſheriff returns upon the original, pledges of proſecut- 
ing, and that he hath ſummoned, &c. Or, that the defend- 
ant hath nothing whereby he could ſummons, or if the detend- 
ant be a clerk, no lay fee whereby, &fc. 

The ſummons ought to be fifteen days before the day of 
the return. 5 Com. Dig. 213. Vide Kit. 257. 

Debt lies in B. R. by original. Semb. per Hardwicke, C. 
J. B. R. H. 317. * | | 

There is not now a doubt, but debt lies in B. R. upon any 


proceſs. | 
3. Capias. 

If the detendant does not appear upon the return of the 

original, a copias iſſues. If he does not appear, nor is taken 

upon the capias, an alias capias, and afterwards a pluries ca- 
Piat iſſues. And, if the ſheriff returns upon the capiat, 
that the defendant lurks, for lies hid), in another county, a 
teflatum capias to the ſheriff of ſuch county. 

By the common law, a capias does not lie, except in ac- 

tions ſuppoied to be done, vi et armis, or for the king's debt. 
5 Com. Dig. 213, 214. 2 2. 
By the flat. of Marl. 23. and W. 2. 11. It was given in 
account, and by the fat. 25. Ed. 3. 17. in debt. 3 Co. 12. a. 
The capias ought to be teſted at the return of the original, 
the alias, at the return of the capias, and the pluries, at the 
return of the alas. 

It ought to be returnable in the next term after the 
teſte. 

The - capias ought to be conformable to the original, and 
the alias and pluries, to the capiar. And therefore, if the 


original is A. de B. and the capias is A. nuper de B. it is error. 


5 Com. 
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5 Com. Dig. 214- cites as to the laſt point. R. 2 Cre. 57. 


1 the original be Launcelot, and the copias E. Semb. 
Cre. El. po. But I conceive ſuch a trifling variance, would 
not now be adjudged error. 

If the one be Alderman, the other Armiger. R. Yelo. 


120. 
4. Exigent. 


If the defendant is not taken, or does not appear upon 
the return of the ene capias, an exigi © gravy iſſues. Reg. 

ud. 2. a. 

By the fat. 31 El. e. 3. In all perſonal actions, a writ of 

proclamation ſhall be made out upon every exigent of the ſame 
tele and return, and delivered to the ſheriff of the county, 
where the defendant then dwells, who ſhall thereon make 
three proclamations, the firſt at the county court, the ſe- 
cond, at quarter- ſeſſions, and the third, a month before the 
guinto exact at the church door, where the defendant dwells, 
&c. and all outlawries otherwiſe had ſhall be void. So by 
the fat. 6 H.8. c. 4. » 
The exigent ſhall be conformable to the original and capias. 
And, therefore, if it be a teffatum capias, an exigent does 
not lie thereon, in the laſt county, without an original captas 
there. 

The exigent ſhall have ſuch return, as that five county- 
courts may intervene between the feſie and return. And if 
there are not five county-courts, before the return, an exi- 
gent de nevo allocat 4 Com iſſues. 

If another perſon of the ſame name with the defendant, 
appears upon the exigent, the plaintiff may have an oxigent 
de novo againſt the defendant. 

The exigent allocat' Com” muſt be execnted at the next 
county after the fourth ; for, if by any accident, the fifth 
county intervenes, it will be error. 

Proclamation muſt appear to be made at the county-court, 
held for the county, for in the county is not ſufficient. 

If there are ſeveral defendants, it muſt be ſaid, hat nei. 
ther of them appeared. 

If the defendant appears upon the exigent, the ſheriff may 
return a reddidit ſe. So, if one of the defendants appears, 
he may return ſo for him, and proceed — the others. 
So, if one defendant dies. 

If 


208 J 


If the defendant appears upon the exigent, he may have 
a ſuperſedeas to the ſheriff. And, if the ſheriff proceeds 
afterwards to outlawry, it will be error. 

80, it will be error, if the outlawry be pronounced on the 
ſame day the exigent bears ze/fe. If there be no return to the 
exigent. Or the name of the ſheriff be not added to it. 

But it is no error in an outlawry, after judgment, if there 
be no proclamation in the county where the defendant inha- 
bits. 5 Com. Dig. 2 4, 15. cites as to the laſt point. R. 2 
Cro. 577. which N. B. for on this ground it is, that for ex- 
pedition, ſo many defendants are outlawed in London, tho? 


they do not dwell there. If they would avoid an outlawry, 


they muſt appear, which in general, is all the plaintiff re- 
quires. | | | 

So, an outlawry ſhall not be reverſed for default of pro- 
clamation in the county where the defendant dwells, till iſſue 


taken thereon and tried. 1 And. 36. But that is ſeldom 


now infiſted on. The object is to get bail, or an appear- 
ance. - 62 ö 0 
Suferſedeas to the exigent ſhould be delivered to the ſhe. 
riff before return. Barnes 319.1 1 

If defendant becomes a priſoner after the Zeffe, and before 
return of the exigent on ca. ſa. proceeding. ſhall be ſtaid. 
Barnes, 3242. 

Return of proclamations, that they were made as by 
the writ commanded,” good. Semb. Parnes, 322. | 

Whilſt the writ remains in the ſheriff's hands, though af- 
ter the return, a /uperſedeas may be allowed on coſts. Barnes, 
323. i ihne eint | 


* 98 - * o 
1 #5 : 7 10 | 
5. Outlawry upon it. 
Nn VEM 1 HT ITT 1 


If the defendant upon the exigent, being quinto exat?, 


makes default, there ſhall be judgment quod utlaget. And 


the outlawry ſhall be by judgment of the coroners. If there 
are ſeveral defendants, the judgment ſhall be quod utlagen- 
3 r . | 
If the defendant be a woman, it 'ſhall not ſay, guod utla- 
ger; but guod warveat', otherwiſe it is error. 3 
A return of the coroner's, that he was outlawed upon a 
certiorari to them, does not conclude ; for it does not be- 
long to tbem. | ex $344 Za; | 


In 
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In every caſe where the entry varices from the legal form, 
it will be error : As, if does not appear, that the county- 
court was held for the county. 

Or, if it be in the huftings, without ſaying, that it was in 
the huſtings of the common pleas.  Cro. El. 50. | 

So, if the guinto exat?, Wc. be entered the day of the teſſe 
of the exigent. Or, there be only fourteen days between the 
two county days upon the return of the exigent. 3 Bulſtr. 
171. 

It there are ſeyeral defendants, and the entry is, that they 
did not appear, without ſaying, nor either of them. 

If the year is not mentioned to the guarto exaF, though it 
be to the tertis and guinto, by which it may appear to be the 
ſame year. 5 Com. Dig. 215. cites to the laſt point, R. 
2 Rol. 803. J. 25. 

If it be ad comitat tent primo M. Anno Regni Domini Noſtri 
Jacobi, omitting Regis. Or, Domini Regis, omitting the 
king's name. Or omitting Regni Anglice. 

It the outlawry be, by judgment of the coronexs, without 
naming the coroners, except in Londov. But in London, it 
is nat uſual to name the coroners. 

So guinto exact ad teſt” S. Pauli, 1653. without ſaying A. 
D. is no error. 

So in London, fourteen days between two buſtings will be 
well; for the huſtings may be held every week. 5 Com. 


Dig. 215. 
6. Capias Ullagatum. 


After outlawry returned, the plaintift ſhall have a capras 
utlagatum againſt the defendant, or ſpecia!, againſt him, his 
goods and lands. And thereon an inquiſition ſhall be taken 
and returned. 5 Com. Dig. 215. 

Yet by the /at. 4 and 5 W. and M. c. 18. a defendant ta- 
ken upon a capias utlagatum, ſhall be diſcharged on his at- 
torney's ſigning an appearance, or, if ſpecial bail required, 
on bond, c. | | 

If the defendant be taken upon a capias uilagalum, the 
plaintiff cannot declare againſt him, for the proceſs is deter- 
mined.  D. Cre. El. 706, 7 | 

But he may have a new action of debt againſt him. C10. 
El. 7507. 5 Co. 88. a. Or may reverſe the outlawry for er- 
ror. 1 Bro, Ent. 215, 216. 


* 
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By the ſtat. 31. El. c. 3. None ſhall be admitted to re- 
verſe an ontlawry for want of proclamation, unleſs he put in 
bail to anſwer the plaintiff on the ſame cauſe of action, and 
to anſwer the condemnarion alſo, if the plaintiff begin ſuit 
before the end of two'terms next. 

So, if the reverſal be for other defect, when the debt and 
damages amount to upwards of 1ol. 5 Com. Dig. 216. 

If the plaintiff proceeds to an outlawry, when the defend. 
ant is in priſon upon the capias, he ſhall reverſe it at his own 
charge. 2 Vent. 45. Or, if the plaintiff knew that he was 
in priſon in another action at his ſuit. Salk. 495. Or, if 
the defendant appears publickly, it ſhall be ſo in B. R. O- 
therwiſc in C. B. Salk. 495. Sed g. as to C. B. 

After outlawry reverſed, the defendant ought to appear 
and accept a declaration within two terms next. Vide 5 Com. 
Dig. 216. | 

If the outlawry was in London, &c. the plaintiff may after- 
wards declare in another county. R. 3 Lev. 245. 

If the plaintiff does not declare within two terms after no- 
tice of the reverſal of the cutlawry, the defendant ſhall have 
coſts to be taxed by the prothonotary. Per rule Trin. 33 
Car. 2. Mills 81. Na f 

After outlawry reverſed, the plaintiff may declare upon 
the firſt or upon a new original, for by the outlawry, the firſt 
was determined. 5 Com. Dig. 216. Jon. 442. 

If the capias utlagatum recites a ſpecial original, ſpecially 
expreſſing the cauſe of action, the ſheriff muſt take ſpecial 
bail, though the capias utlagatum is not marked for bail. 
3 Burr. 1482. 

. ee of outlawry is not within the ſtat. 12 Geo. 1. c. 29. 
Bid. 

The defendant cannot reverſe the outlawry, without gir- 
ing ſuch bail as the law requires. Ibid. | 

If the caſe originally required ſpecial bail, and defendant 
ſtands out to an outlawry, he cannot come in and appear to 
the outlawry, without putting in ſpecial bail, and the fila- 
cer ſhall not iſſue a ſuperſedeas until then, 3 Burr. 1920. 

An arreſt upon a capias utlagatum, is bad on a Sundey. 
Barnez, 319. 

Cafias, alias, & pluriet, may iflue altogether in order to 
an outlawry, and no affidavit for bail is required, nor any 
date to the writs. Barnes 322. I 

On a plaintiff's death, and no adminiſtration, a priſoner 
on cap. utlog. ſhall be diſcharged. | 


A priſoner 
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A priſoner upon capias utlagatum diſcharged by inſolvent 
act, Se be Faken on a new capias utlagatum. Barnes, 


378. 
7. Declaration in Debt. 
Muſt fbew the Certainty of the Debt demanded. 


A declaration in debt is founded upon a ſpecialty, or judg- 
ment, or contract. 

In all actions for debt, the declaration muſt ſhew the cer- 
tain ſum demanded ; and therefore if the contract is contin- 
gent, or depends upon diyers particulars, the declaration 
ſhall demand a ſum certain. 5 Com. Dig. 216. 

If the declaration be upon ſeveral bonds or contracts, what 
is due upon both ſhall be demanded in one entire ſum. Tei. 
81. 3 Leo. 119. | 

Tf it be for arrears of an annuity granted for years, it muſt 
be for ſuch a ſum, without ſaying de annuali reddity. R. Tel. 
208. 1 Bulſ?. 151, 

If the contract be for foreign coin, the ſafeſt way is to de- 
clare that he render 20). certain, or whatever other ſum, 
and then ſhew the contract for ſo much foreign coin, which 
amounts to 20. of Engliſh money. And this in debt by bill as 


well as by original. 


If a man binds himſelf in a bond to pay ſo much Flemiſh, 
&c. the plaintiff may declare, that he render ſo much as it 
amounts to in Enghſh coin. 5 Com. Dig. 216. 

If a man is bound to pay 671. at H. and debt is hrought 
for 561. the value of the coin there, without more, if the 
defendant demands eyer of the bill, and then demurs there 
ſhall be judgment for the defendant, R. 2 Bulſt. 154. 

Where the contract is for foreign coin, the plaintiff has 
his election to demand ſuch coin, or as much as it amounts 
to in ſterling, R. 1 Leo. 41. | 

If there be a ſale of goods for two jewels, two diamon s, 
&c. in certain; the declaration may demand the jewels, Cc. 


I And. 118, 


Yet if the declaration be for ſo much Flemiſh money, to 
the value of ſo much Zng/;/o money, it is well. But then 
the jury ought to enquire of the value, or a writ of enqui- 
ry muſt iſſue before judgment. 5 Com. Dig. 217. 


P 2 If 
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If the contract be for 20. to be paid in goods, without 
ſaying what in certain, it muſt demand the 20%. not the 
goods. R. 1 And. 118. 

If the contract be for 100 guinezs, he may declare for ſo 
much as they are valued at. Dub. Skin. 573. As guineas 
are Engliſh coin, and of known value, I think there is not 
any great reaſon to doubt. 

If debt be for a certain ſum, and the particular contradts, 
whereon the plaintiff declares amount to more, it is bad, 
for he has judgment for more than he demands. R Tel. 5, 
5 Com. Dig. 217. Et vide idem. 53, 220. 

So, if be declares for ſo much due, and demands a leſs 
ſum without ſhewing that the reſidue is diſcharged. 5 Com. 
Dig. 217. Et vide id. 53. 

So, if he declares upon ſeveral contracts, and ſhews part 
ſatisfied, but does not ſay on which contract, and he cannot 
recover on all the contracts, he ſhall recover for no part. R. 
Cro. El. 583. Sed. Vide p. 348. 

So, if the debt be founded upon record or ſpecialty, and 
he demands a leſs ſum than is due by the ſpecialty, without 
thewing the reſidue ſatisfied: As, if 80s. are demanded up- 
on a judgment in an inferior court, 8 the judgment was 
for 80s. and fourpence. R. 3 Med. 4 

But debt for 50. and a . open a bill to pay gol. 
viz. Tol. at 5 ſeveral days. and 1ol. nomine pane, is well for 
It is a ſeveral bill as to the nomine pene. R. Cro. El. 771. 

So in debt upon ſeveral bonds, if he ſhews part ſatisfied ,it 
is ſufficient, though he does not ſay upon which bond. R. 
3 Bulft. 244. 1 Rol. 423. So it is ſufficient, if he declares 
for a debt of odd gs: i pre be ſatisfied before action. 1 
Vent. 135. 

'On a certificate of the commiſſioners of army-debts for 
105]. 18s. Jad. the demand which it was neceflary by the 
ſtatute to make, had been made for 105]. 187. 63d. and 
| plaintiff was non · ſuited. Bunb. 166. 


8. I ken in the Debet and Detinet. 


A declaration in debt generally ſhall be in the debet and 
detinet. Though it be againſt huſband and wife for the debt 
of the wife dum ſcla. Though debt be for guineas, or fo- 
reign coin of ſo much value Engliſh. But where the action 
is brought for goods and chattels, it may be in the detinet 


only. 
. So, 
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So, if it be brought for foreign coin. Or for guineas in 


ſpectre. 


So, in action by or againſt an executor, or adminiſtrator. 

But upon original in debt, the plaintiff cannot declare in 
annuity. And therefore, if the declaration is that he ren- 
der 5 ol. of an annual rent, and ſhews the grant of an annui- 
ty, it is bad. 

A declaration in B. R. of a plea of debt that he render 
to him 20l. without ſaying, which he owes to him, and unjuſts 
ly detains, is bad. 5 Com. Dig. 217. 


9. Detlaration upon a Bond, Se. 


If the plaintiff declares upon a bond, or other ſpecialty, 
he muſt ſhew the certainty of the bond, c. And, there- 
fore, if he ſays, he granted, &c. by a writing, without ſay- 
ing, by his writing obligatory, it is bad. Semb. Cro. Car. 
209. Or by a writing figned with his hand. Semb. 3 Lev. 234. 

But, by his writing obligatory is tufficient without ſaying, 


ſealed with his ſeal, for writing obligatory, implies it. And if 


he omits, by his writing obligatory, after plea upon oyer, that 
he paid, fc. it ſhall be aided. So, after plea of privilege, 
and a demurrer thereto. ' 5 Com. Dig. 218. 

90, by his 4writing obligatory is ſufficient, without mention 
of the date, or ſeal, or delivery. 5 Com. Dig. 218. cites 
R. Mod. Ca. 306. Sed. gu? 

So, by his wwriting obligatory the date whereof 1s the ſame day 
and year, though it has another or void date, for he date 
whereof ſhall be conſtrued of the delivery, otherwiſe if it 
was bearing ſuch a date; for then the true date ſhall be ſet 
out. R. Salk. 463. | | 

If the bond upon oyer appears to be, 7. A. land bound in 
161. and is to be paid ts B.'s executors, it is good without 


ſaying to whom bound. KX. 3 Lev. 21. 


If the whole ſubſtance of the bond, c. be in the declara- 
tion, it is not neceſſary to mention words, underwritten, or 
indorſed. R. 2"Brownl. gg. 


The plaintiff may declare upon ſeveral bonds in the ſame 


declaration. Vide Action. Div. VI. 

So, he may declare upon a bill for the payment of money 
on a day with a nomine pænæ, for non-payment, and after- 
wards declare for the nomine pane. R. Cro. El. 771. Sed. 
qu. It equity would not give ſome relief? So he may de- 
clare upon a penal bill, though it be not formally expreſſed. 
R. 2 Vent. 106. | = 


L 2141 


If the declaration is inſufficient, or upon oyer, appears 
not ſufficient, the defendant may demur. 5 Com. Dig. 


10. Upon 4 Statute, Rerognizance, Sc. When it lies, 
Vide Debt. Div. J. No. 3. 


If the plaintiff declares upon a ſtatute, recognizance, Wc. 
he muſt thew the certainty of the ſtatute z or recogniaance. 
Aſp. Ent. 223. Raſl. 189. a. 

And therefore, if he declares, that A. before the Ch. J. 
became bound, Wc. and if default was made, then by 
the ſame writing he granted that the penalty in the ſtatute 
ſtaple ſhould run, &c. without ſaying, by bis writing obliga- 
tory, or according to the form of the ſtatute, it is bad. R. per 
3 J. Cro. Car. 363. So, if the declaration does not fhew 
55 ſtatute to have ſuch ſeals as the act directs, it will be bad. 

0. 811. 

But, if the jury find that A, acknowledged himſelf to owe, 
Dc. without ſaying by his whiting obgapty, or according 10 
the form of the ſlatute, it is ſufficient. R. 4. Co. 65. ö. So, 
if the ſtatute de recited, aSinducenient to the action, it is 
ns though it is; not ſaid, that it was under ſeal. R. 

0. 811. : 2 5 "I ' 

For ſtatutes ſtaple, vide 27 Ed. Fs 2. c. 9. and 15 R. 
2. c. 9+ Recognizances muſt be regiſtered, vide 5 Ann. c. 
18. $ 4- Recognizance for debts may be taken before the 
chief juſtices, Wc. 23 H.8.c.6. 8 Geo. 1. c. 25. 

In an action upon a recognizance againſt bail, the plaintiff 


muſt ſhew at whole ſuit the defendant became bail, and for 


what ſum the ſuit was brought. 1 Will. 284. 


11. Upon a Cuntrac i. 


If the plaintiff declares upon a contract, he ought to ſhew 
the certain contract, where the contract is expreſs: As, up- 
on a mutuatus, or account. Upon a ſale or other agreement 
exccutery. For a ſalary upon a retainer. For fees. Up- 
on a ſubmiſſion to an award, without ſpecialty. | 

So, if the contract is only implied by the law, the plain- 
tiff, by his declaration ought to ſhew the foundation of the 
contract. As, in debt for an eſcape, the plaintiff ſhall ſhew 
the judgment, execution, and commitment thereon. 5 
Com, Dig. 218, 219, Vide Action upon the caſe for negligence- 
Div. J. No. 2» | 
For 
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For a penalty of a by-law, he muſt ſhew a power to make, 
the by-law made, and a breach. 

For a fine of a copy-hold, a cuſtom for the fine, and ad- 
mifſion to the copyhold. For a fine, or amerciament, in a 
court-leet, the plaintiff muſt ſhew a power to hold the leet, 
the offence, and the fine or amerciament for it. 5 Com. 
Dig. 219. 


12. Upon a Judgment. 
Tf the plaintiff declares upon a judgment, he muſt ſhew 
the certainty of the judgment. As, if the declaration be 
in C. B. upon a judgment in B. R. he muſt ſhew the term 
and parties, and what was recovered. So, if it be upon 
a judgment in the ſame court. So, if it be upon a judgment 
in an inferior court. 5 Com. Dig. 219. 

So the plaintiff muſt aver that the judgment ſtands in full 
force. Semb. Lut. 600. I am inclined to think the declaration 
would not be goog ourTVagyerment, and it is uſual to 
add that the pi : AD d any execution of the 
judgment, and Y Hf e money recopered remains unpaid. 

But in debt upon, ai TN & plaintiff need not ſhew 
all the proceedipe Ir * 15 ro. El. 817. And this 
is certainly law. | 

Tho? * 40 uhor RR HT n inferior court. It is 
not neceſſary to tkgw. (cxceptiathe caſe of an executor or 
adminiſtrator,) more thãMhe judgment. Nor in a declara- 
tion againſt an executor or adminiſtrator upon a judgment, 
more than the declaration, and the judgment upon it. 5 
Com. Dig. 219. 

Sed. qu. If even the declaration need be ſet forth? I 
conceive the nature of the action, and the ſum recovered, 
&c. are ſufficient. 

It is not neceſſary to ſay, prout patet per Recordum. Per 
Holt, Salk. 565. 

So, if the plaintiff does not ſhew, in action upon a judg- 
ment in C. B. who were the judges of the court, it will be 
aided after verdit. R. Carth. 86. | 

On a judgment of non-ſuit in an inferior court, it is not 
neceflary to ſet forth that the plaint in the court below was 
levied Teeth cauſe of action arifing within its juriſdiction; 
nor is it neceſſary to ſet out the plaint and ſubſequent pro- 
ceedings ; it is enough if the nonſuit is laid to be given and 
recorded at a court held within its juriſdiction. 1 Wi. 
316. | 


13. Pleas, 


[ 216 ] 


13. Pleas. 
Nul tiel Record, nil debet, Ec. vide poſt. No. 36, &. 


To debt upon judgment in any court of record, if there 
was no ſuch recovery, or the record is miſtaken, the defeu- 
dant may plead, nul tiel record. 3 Mod. 41. Though the 
judgment was in the ſame, or an inferior court. Bro. J. 
M. 244. Clift. 148. 

For this rraſon the plaintiff eught to declare as generally, 
as the rules of good pleading will allow. 

In every cale where the record is denied, the, defendant 
ſhall ſay, nul ziel record. And nul tiel record, without more, 
is a complete iſſue it the record as in the ſame court. Med. 
Co. 40. . 

But where the record itſelf is ſhewa to the court in plead- 
ing, the defendant cannot ſay, nul tiel record; for, by the 
profert in curia, it appears to the court, that there is ſuch 
a record: As, if letters patent are pleaded, the defendant 
may ſay, non conceſſit, but not nul tiel record. Co. Lit. 260. 
a. Hard. 158. } XP 

If the defendant pleads, nul tiel record, he ſhall conclude 
to the action. Clift. 148. 75 ä 

And to this plea, the plaintiff ought to reply, that there 
is ſuch a record. Lut. 945. And the replication ſhall con- 
clude prout patet per recordum. Lut. 945. N 

If the record is in the ſame court, the replication ſhall 
pray, quod videat per cur', and a day ſhall be given for the 
inſpection. Or the plaintiff may demand cher. If it be in 
another court, day is given to produce it. 5 Com. Dig. 
If it be in a county-palatine, there ſhall be a writ to the 
chamberlain to certify, Wc. Clift, 148, _ 

So, if it be in an inferior court, there ſhall be a writ to 
the proper officer to certify, c. Bro. V. M. 244. 

If the officer refuſe to certify, there ſhall be a rule to do 
it pon pain, and if he does not, an attachment ſhall iflue. 
Pal. 562. | a 

At the day given for the record, there ſhall be judgment 
for or againſt the defendant, if he ſhews or fails of the re- 
cord. But an immaterial variance is no failure. 

To debt upon a judgment in a court not of record, the 
defendant may wage his law, or plead ni! debet. 5 Com. 
Dig. 220. | 

By 


1 


By the fat. 4 and 5 An. c. 16. To debt upon any judg- 
ment, the defendant may plead 3 in bar of the ac- 


tion. 


If there is judgment for 3881. 1d. and debt is brought 
on it for 388/. omitting the penny, it is variance, and can- 
not be cured by a remittit of the penny, for that muſt be 
before judgment. Stra. 1171. Therefore it is better in en- 
tering up judgment, not to take pence. | 

On nul tiel record pleaded, B. R. will not make an order 
for the proper officer of C. B. to attend with the record, 
there muſt be a certiorari. 2 Burr. 1034. 


14. Upon a Demiſe. 


If the plaintiff declares upon a demiſe, he muſt ſhew the 
certainty of the lands demiſed. And therefore, if he al- 
ledges a demiſe made to B. and does not ſhew where the 
land lies, it is bad. | 

If the plaintiff be an aſſignee, he muſt ſhew a good aſ- 
fignment : As, an aſſignment by deed. And per ſcriptum, 
without ſaying, fgi/lat', or fa, is not ſufficient. - 

But detault of attornment, ſhall be aided after verdict. 
So, if he ſays, that he is yet ſeiſed of the reverſion, where 
the term 1s determined, 

So it is ſufficient, to alledge the lands demiſed, as general 
and certain as they are in the leaſe. Though no vill appcars, 
where the land lies, but only the county. 

So it is ſufficient to ſay, that the plaintiff demiſed, with- 
- out ſhewing what eſtate he had. 5 Com. Dig. 220. | 

So the plaintiff muſt ſhew that the defendant entered and 
was poſſeſſed by virtue of the demiſe. Semb. Cro. El. 262. 
Tide infra. 

But was he to fucked in covenant, I conceive ſuch an al- 
legation would be unneceflary. 

This is neceflary, where the debt is for rent upon a leaſe 
at will; for the defendant is charged in reſpect of his occu- 
pation. R. 1 Salk, 2 

If he ſhews that 85 was poſſeſſed from the feaſt of St. M. 
unto the feaſt of St. M. when he demands rent for one year, 
it is bad; for it wants one day of a year. Per Tel. 74. 

By virtue of which demiſe he entered is ſufficient, without 
ſhewing the time of the entry. R. Cat. 196. And if the 
leaſe commenced at a future day, it ſhall be intended, that 

he entered after the day. R. 2 Cro. 549. 
| Upon 
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Upon a leaſe for years, no entry or occupation need be al- 
ledged. 1 Salk. 209. 

The plaintiff muſt ſhew expreſsly what rent is reſerved; 
for according to the rate of 20. is not ſufficient. R. 1 Sal. 
262. So the plaintiff muſt ſhew when the rent was in ar- 
rear. Semb. 2 Cro. 668. 

But it is ſufficient, if the plaintiff fays, the rent was in 
arrear at ſuch a day, without ſaying, that it then became 
due; for it ſhall be intended upon a general demurrer. R. 
1 Salk. 139. If it be reſerved at two feaſts, it is not ſuffi- 
cient to ſay, that it was in arrear for a year, without ſhew- 
ing at what feaſt the year expired. Yet, if the declaration 
ſhews, that he had poſſeſſion only for one year, it will be 
aided. If it be reſerved at two feaſts, or ten days after, it 
is not ſufficient to ſay, it was in arrear for ten days, but he 
muſt ſay, after ten days. 5 Com. Dig. 221. 

If the grantee of a reverſion be plaintiff, he need not al- 
ledge notice, or attornment, in the declaration; for if de- 
fendant has paid, it will be a good plea, if not, the action 
is a demand. R. 2 Cro. 193. 

The rent muſt be computed according to the day mentioned 
in the reddendum, not according to the habendum : As, if a 
demiſe be to commence from the 24th of December, render- 
ing rent at Michaelmas, St. Thomas, c. the declaration 
muſt ſay, that the rent was due 21 75 of December, viæ. St. 
Thomas, not the 24th of December, R. 1 Salk. 141. 

Yet reddendum quarterly, ſhall be computed according to 
the babendum. Tbid. 

Bur if debt be for a ſum more or leſs than the rent in de- 
mand, it is bad, except where it ſhews the reſidue diſcharg- 
ed. As, if debt be for 100. and the plaintiff declares upon 
a leaſe, rendering 740. and demands for a year and an half, 
it is bad, if he does not ſhew that the 11. above 100d. is ſa- 
tified. Semb. 2 Lev. 4. 

Let in debt for ſo much rent, upon nil debet, if it appears, 
chat the rent ought to be apportioned for part, the in 
thall recover for the reſidue. | 

So in debt for a quarter's rent due at the end of the term, 
it is ſufficient, without chewing the reſidue ſatisfied. So, if 
by his own ſhewing the plaintiff demands more than is due, 
after verdict upon nil _ he may remit the ſurplus. 5 


Com. Dig. 221. 
15. Zudg- 
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15. Judgment by Confeſſion, c. 


To a declaration in debt, the defendant may demur. Or 
demand oyer of the deed, on which he may demur, if upon 
oyer, no cauſe of action appears. 5 Com. Dig. 221. 

But if there is cauſe of action, and that well expreſſed in 
the declaration, to avoid more trouble, and fave expence, 
the defendant may give judgment by confeflion. Or by nil 
debet. Or by non ſum informatus. h 

But (in C. B.), the prothonotary ſhall not ſign judgment 
by confeſſion, nil dicit, or non ſum irformatus, if it be not 
brought to him, after Zafter, before the firſt day of Trinity 
term, or within 20 days after the end of every other term, 
except where the warrant of attorney is dated after the 
term, and then before the cfloign-day of the next term, per 
Rule Trin. 29 Car. 2 Mills, 75. 


16. Pleas in Debt. 


Upon a Bond——what are good or not. 


The defendant may plead in abatement : As, that he is an 
officer of another court, as an attorney of C. B. to a ſuit in 
B. 5 Vide Action by and againſt an attorney. Alſo J. 1 
Com. Dig. 2. 

83 of the plaintiff” Attainder of the plaintiff. 
That he is an alien enemy. That ſhe is a feme-covert. That 
the plaintiff is excommunicated. 1 Com. Dig. 3. 10. 

If an obligation de given to A. and B. and one only ſues, 
without ſhewing, that the other is dead, the defendant may 
plead in abatement, that the other is alive. Semb. 1 Sid. 
238. 420. 1 Vent. 34. Or the defendant may upon cyer, 
demur. Jbid. 

Defendant may plead the death of the plaintiff, or miſno- 
mer in plaintiff, or of himſelf. 

So a defendant may plead in abatement, that ſhe is covert- 
baron. So variance between the writ, and record, or ſpeci- 
alty, Sc. and in general, all pleas in abatement pleadable in 
perſonal actions. Vide, 1 Com. Dig. tit. abatement. 5 

In dar to debt upon bond, the defendant ſhall plead in 
avoidance or diſcharge of the action. 


17. Nil 
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17. Nil Debet. 


The defendant may plead the general iſſue, nil debet, to 
debt upon contract, but not upon bond. And this plea i is 
good in all caſes, where nothing is due at the time of the ac- 
tion. 5 Com. Dig. 222. 

So nil debet is a = in debt for an eſcape; for the com- 
mitment is only inducement. Salk. 565. 

In debt againſt an executor, or adminiſtrator, or upon a 
devaſtavit after judgment againſt him, though mixed with 
record. 1 Sand. 219. R. Canth. 2. 

In debt upon a ſpecialty to pay ſo much as A. owes; for 
it is no ſum certain, but muſt be aſcertained by averment. 
R. Skin. 17. 

In debt for the arrears of rent-charge deviſed for life, for 
the will is no ſpecialty. Hard. 332. In debt upon a tally: 
Thid. Though the debt is barred by the ſtatute of limita- 
tions, for he need not plead nil debet infra ſex annos, but nil 
. debet generally, per Holt Ch. F. Vide L. Ray. 153. Sed 
gu ? 

But as defendant may now, by leave of the court, plead 
ſeveral pleas, it may be adviſcable to plead both pleas. 

So he may . plead nil debet generally, if a releale be given, 
for then he owes nothing. 1 Salk. 394. And this plea 
ought to conclude to the country. R. 1 Sand. 283. And 
the plaintiff ought to Join iſſue without replication. Co. Lit. 
126. 4. 

But where the defendant has matter for his excuſe or diſ- 
charge, he cannot take advantage of it, under the plea of 
nil debet. 

| Nil debet is not a plea to a penalty in an indenture to per- 
form covenants. Nor to a debt by. bond, fingle bill, or o- 
ther ſpecialty, without acquittance. Nor to an ANNU 
granted by deed. 5 Com. Dig. 222. 

Nor payment without an acquittance, and, if found for 
the defendant, he ſhall not have judgment. 2 Cre. 377. If 
found for the enema it ſhall be aided by the ſtat. Sn 8. 
c. 30. 

Nil debet is no plea to a bail-bond. Fort. 363. 367. 

If nil debet is pleaded in a gui tam action, defendant can- 
not give in evidence, a. record of recovery againſt him for 

the ſame fortciture by another perſon. Stra. 701. 


Where 
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Where matter of fact is the foundation of the action, and 
a ſpecialty only inducement to it, as in debt for rent on an 
indenture, there nil debet is a good plea ; but where the ſpe- 
cialty is the foundation, and the fact is but inducement, as 
in debt for non performance of a covenant to accept and pay 
for. ſtock, there nil debet is no plea. L. Ray, 1500. Stra. 

8. 

WT debet on bond may be good after verdict, though bad 
on general demurrer. 2 Wilſ. 10. 

A ſet off may be pleaded to debt on bond, conditioned for 
the payment of an annuity or growing ſum. 2 Burr. 820. 
The whole penalty of a bond cannot be ſet off. And gu. 
whether under a penalty of a bond for performance of arti- 
cles, which ſounds only in damages, the ſum really due for 
damage ſuſtained can be ſet off. 2 Burr. 1024. 

I conceive neither penalty, nor ſum really due, can be ſet 
off, until aſcertained by a judgment, whereby it becomes a 
liquidated, and certain debt. 


18. Non e Faflum. 


To debt upon bond, &c. the defendant may plead non eſt 
faddum. And this plea is good in all cafes where the 
bond or ſpecialty was not executed. Or, if it was execu- 
ted, but was void ab initio: As, for default of capaci- 
ty; if the obligor was a monk, feme covert, &c. the defend- 
ant may plead a ſpecial non e/t factum. And it ought to con- 
clude to the country. R. 1 Salk. 274. Sed qu. de hoc? for 
I conceive this cannot be a generai rule. The caſe in Salkeld, 
is of an eſcrow. In the caſe of Collins, v. Blantern. 2 Wilſ. 
341. I drew the pleas, and concluded the firſt ſpecial plea 
(which ſtated a matter that avoided the bond), with an alle- 
gation, that the bond was void in law, and finiſhed with a 
verification, and the plea, after two arguments was adjudg- 
ed good in toto. Vide, as to the concluſion. 2 Wilſ. 345. 


2. 

f the plaintiff pleads over to the ſpecial matter it will be 
well. 1 Salk. 274. 

A ſpecial non eſt factum puts the proof upon the defendant, 
which, upon non eff factum generally, will be upon the plain- 
tiff, Mod. Ca. 218. þ 

The beſt way is to plead double, viz. non eſt fatum gene- 
rally, and ſpecially. The plaintiff muſt then begin with his 
proof, and his witneſs may, perhaps, on crofs examination, 

prove 
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prove defendant's caſe, and the plaintiff's counſel will not 
be at liberty to reply. 

The defendant may plead a ſpecial non eſt factum, if the 
bond, c. was executed, but became abſolutely void before 
the time of the action: As, if it be eraſed, altered, or 
cancelled. 5 IE 

So, if two are bound, and the ſeal of one is broken off, 
for this avoids the whole deed ; though they are bound 
Jointly and ſeverally. 5 Com. Dig. 223-, Sed qu? 

But it ſhall conclude adio non, c. Dalt. 33. not his deed. 
Dalt. og. I think the latter beſt, but conceive he may con- 
clude, by ſaying, and ſo not his deed, and pray judgment, / 
attio, fe. 

Defendant may plead a ſpecial non eſt factum, if the bond, 
Sc. was executed to the uſe of one, who refuſed it, or if 
her huſband refuſed it. Or was delivered as an eſcrow, to 
be his deed upon conditions, which are not performed. 5 
Com. Dig. 223. And ſhall conclude, actio non, &c. Dall. 
33. Dy. 167. 6. 

But it is no plea where the deed is only voidable : As, for 
infancy, dures, or per minas. R. 5 Co. 119. a. Soif it is 
2 act of parliament: As, by the ſtatute of uſury, c. 

Sid. 

Or becomes void after action brought by accident: As, if 
the ſeal is deſtroyed by rats, or other accident, after plea. 
So it is no plea where the deed is inrolled upon record. Nor 
to a recognizance or ſtatute. 

So a ſtranger to the deed cannot plead a ſpecial non eſt 4 
tum; but ſhall ſay, nothing paſſed by the deed. 5 Com. Dig. 
223- 

If the plea ſays, hat the deed aforeſaid was altered, and ſo 
— e/t factum, it will be repugnant and bad. R. Cro. El. 

. | 

I conceive in ſuch cafe, the plea ſhould be a general non 
eſt factum. 

o, it is noplea, where it is a joint bond, and the plain- 
tiff declares upon a bond, by one alone, R. 5. Co. 119. 
a. Whelpdale's Caſe. Sav. 92. pl. 111. | 

In this cafe the defendant ſhould plcad in abatement, ano- 
ther joint co-obligor, who ought to have been joined, not 
named, 

So where the bond was delivered to the party himſelf, up- 
on a condition not performed. R. 9. Co. 137. a. Or, if the 
delivery to a ſtranger be not as an eſcrow. Dy. 167. 5. Co. 
Est. 145. b. | 1 
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If an indenture be executed by one party only, and the 
other party does not execute. R. Cro. Eliz. 212. | 

If the delivery, after conditions performed, is to be ut ſcrip- 
tum ſuum, not ut factum. Per 2 J. Merton, cont. Ray. 


If the ifſue upon non eſt factum, is found for the defend- 
ants, the deed may be kept in court. 1 Salk. 215. But 
ſhall not be cancelled, nor kept upon a collateral jflue. 
Bid. 

On non eſt ſactum pleaded to debt upon articles, defend- 
ant may give lunacy in evidence, and plaintiff will be non- 
ſuited. Stra. 1104. ; 

If a bond is void ab initio, the facts, which make it ſo, 
may by law be averred and ſpecially pleaded, e. g. that the 
bond was given to indemnify againſt a note given to ſup- 
preſs evidence on an indictment for perjury. 3 Will. 341. 

47. y 
: Such plea ſhould conclude, that the ſuppoſed bond is void 
in law, et hoc, Wc. and therefore prays judgment, and this 
may be pleaded with non eſt facdtum. Ibid. 


19. Per Dureſs. 


To debt upon bond, the defendant may plead per dureſs. 
So to debt for arrears of an account. And it will be dureſs, 


if a man is forced to give a bond, &c. by a wrongful impri- 


ſonment. As, when he was under an arreſt without 1 
proceſs, or by the proceſs, warrant, &'c. of him who had 
no juriſdiction. 5 Com. Dig. 223. 

So, if a man, arreſted by legal proceſs, be forced by tor- 
tious uſage in priſon. 2 Inſt. 482. 

But without plea of dureſs, the bond, c. ſhall not be a- 
voided ; for it is not void, but only voidable. Tbid. 

To this the plaintiff may reply, that the defendant was ad 
largum, and not per dure. Cl. Af. 77. Bro. R. 200. 

But a man ſhall not plead dureſs to a deed, acknowledged 
by him, to be inrolled upon record. 1 Rel. 862 /. 15. 

So, it is no plea for a ſurety for B. that the bond was ob- 
tained by the dureſs of B. C. 2 Cro. 187. | 


20. Per Minas. 
So the defendant may plead per minas. Cl. Af. 72. And 


menace of life, member, mayhem, or impriſonment, is ſuf- 
ficient to avoid a deed. 2 Inſt. 483. - 
| ut 
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But menace of battery is not ſufficient to avoid a deed. 
Bid. Nor menace of burning his houſe. Bid. Or taking 
or deſtroying his goods; for he may recover damages for 


them. bid. 
To this the plaintiff may reply, that it was 93 and 


not per minas. Cl. Aſ. 72. 
21. Coverture. 


So to debt by a feme-covert, as ſole, the defendant may 
plead in bar, that 4. and ſhe are married. 5 Com. Dig. 


224. 


82 qu. if the plea ſhould not be in abatement? For the 
plaintitf is entitled to recover, if he brings a proper action. 
But in debt by huſband and wife, the defendant cannot 
plead, ne ungues accouple, Qc. for * trial would be . 


X. Salk. 437. 


22. Withm age. 


To debt upon bond, the defendant may plead, that he 
was within age. So to debt upon ſimple contract, if it was 
not for neceſſaries. And it ſhall not be intended for neceſ- 


ſaries, if it be not alledged, and therefore if the defendant 


pleads within age, and the plaintiff demurs, there ſhall be 
judgment for the defendant. 

To this plea, the plaintiff may reply, that the defendant 
was of full age, and not within. He may reply to part full 
age, to the reſidue for neceſſaries ; though all the ſame day. 
5 Com. Dig. 224. for the laſt point cites. R. 1 Salk. 223. 


To a plea of infancy, to debt upon contract, for apparel, 
the plaintiff may ſay, 7h.t the defendant was indebted to him 


for neceſſary apparel, ph 2 ck, viftuals, c. Cro. El. 583. 


And it is ſufficieat to re-join, that it was not for neceſ- 
ſaries generally, without ſaying, that the money, or any 
part thereof, was not for neceſſaries. R. Lut. 241. Carth. 
110. 

To plea of infancy, to aſſump/it on a farrier's bill, plain- 
tiff muſt reply generally; neceſſaries for the infant, not ne- 


ceſſaries for his horſe. Stra. 1101. Andr. 277. 


23. The 


ern 
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23. The flatute of Uſury. 


The defendant may plead, that the bond was given upon 
an uſurious contract. And it may be pleaded without reci- 
ting the ſtatute. 

But the defendant by his plea muſt ſhew the uſurious agree- 
ment ſpecially, and how much more than legal intereſt was 
given. So, he muſt expreſsly aver, that the agreement was 
for giving day of payment, &c, and that it was corruptly 

ed. 

To this the plaintiff may reply, that it was not corruptly 
agreed, and conclude to the county. Baynham, v. Mat- 
thews, 2 Stra. 811. Raſt. 689. pl. 156. 

That they lawfully bargained, Frith a traverſe of the cor- 
rupt agreement. That it was for a lawful debt with a tra- 
wk io 

That it was a miſtake of the ſcrivener, with ſuch a tra- 
verſe. 5 Com. Dig. 224. to the laſt point cites, 2 Vent. 82. 
R. Cro. Car. 501. 

So, if the defendant avers the manner of the agreement, 
the plaintiff may traverſe the averment. Semb, Hard. 418, 

If the defendant pleads, that it was corruptly agreed, 
Sc. plaintiff may reply, that the note was given for a juſt 
debt; ab/que hoc, that it was agreed modo et forma, as defen- 
dant pleads. B. R. H. 287. 


24. Outlawry, Ec. 


The defendant may plead, that the plaintiff is outlawed, 
So, though the plaintiff was outlawed after the action 
brought. 

So, that the plain was attaint of felony, c. 

T hat the plaintiff's teſtator was, felo de ſe, and the defen- 
dant has paid to the king's grantee. 5 Com. Dig. 225. 

It is ſufficient to ſay, that the plaintiff was in due manner 
outlawed, without ſhewing how. Dub. 2 Vent. 282. The 
form is, that he was outlawed, in due form of law, at the 
ſuit of ſuch an one in the plea aforeſaid, end ſtill remains 


outlawed. 


But to ſay, et ſciend' eſt, that A. as — is not 


good, N. 1 Sid. 173. 
It is not neceflary to produce it ſub pede Fgilli, a= the 
plea is in bar. Lut. 15 14. Nor is it nece ary to ſay, = 
Vol. I. Q 


12 


tbe laſt continuance, that he was outlawed ſinee the declara- 
tion. 5 Mod. 11. 


But in an action againſt an executor or adminiſtrator, out- 


lawry of the teſtator or inteſtate is no bar; for he may have 
aſſets not forfeited. Semb. Cre. El. 575. R. Cro. Hl. 85 1. 
Hut. 53. 


25. The Statute 23 H. 6. c. 9. that it was 10 a Sheriff, 
Sc. colore icin. 


To a bond given to a ſheriff colore officit, or for eaſe and 


favour, the defendant may plead the ſtatute. 23 H. 6. c. 
10, Dy. 119. 6. 1 Sand. 157. 

So to a bond given to the marſhal of B. R. warden of the 
fleet, &'c. 5 Com. Dig. 225. 

'But the ftatute is no plea, except as againſt rhe ſheriff, his 
bailiffs, or miniſters, as gaolers, &'c. Cro. Car. 309. 

It is no plea againſt a ſerjeant of the marches in Wales; for 
he is not an officer within the ſtatute. Semb. Cro. Car. 


309. 
Nor againſt the a jcavony at mace of the houſe of com- 
mons. 5 Com. Dig. 


Nor to a bond to an 1 of an inferior court, upon an 
ava out of his juriſdiction. R. Cro. Car. 309. 

And therefore if a bail-bond be in the condition, not con- 
formable to the ſtatute, it will be void: As, if it does not 
fay in certain before what juſtices, or in what court, the de- 
fendant is to appear. Dy. 364. 4. in marg. 

It is ſufficient, that the condition ſhews the time and place 
of the appearance, and in what ſuit. 2 Fon. 138. Mod. Ca. 
122. Vide Ray. 229. 2 Lev. 35. 

If he takes only one bond for three defendants, who are 
ſued ſeverally, i. e. in ſeveral actions, the bond will be void. 
G Med. 122. 

So, if the day of. appearance be after the term, or impoſ- 
fible. Vide 3 Lev: 744 

So if the bond be without any condition, 10 Co. 100. 4. 
Or taken of him who is not bailable. 10 Co. 100. 5. 

If the bond be to the ſheriff not by his name of office. 

. 138. Or to another by the name of ſheriff, and not 
4 ſheriff. 10 Co. 100. 5. 

But, if the county be named, and it be to the ſheriff, 

without ſaying of ne ede, it will be r * 


115 123. i 
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If the bond be to A. without ſaying, then ſbersff, it is bad, 
though the declaration be, 10 anſwer A. late /berrff. R. Cro, 


El. 800. | 

If the bond be to appear; and alſo to pay chamber-rent. 
R. Ray. 222. 1 Vent. 237. Or, alſo to indemnify the 
ſheriff, 10 Co. 100. 5. XR. Dal. 76. So, if the bond adds, 
appear, and there receive farther as they ſhall award. Dy. 
364. a. in marg. So, it the bond has no condition, or 
which is the ſame, an impoſlible one; for then the bond is 
ſingle. Semb. 3 Lev. 74, 5. 


So if it be to appear before his majefly, without ſaying, be- 


fore the lord the king. R. 2 Lev. 177. To anſwer to a bill 


for Tool. without ſaying, at whoſe ſuit. Bid. If it be to 
pay for a debt. 10. Co. 100. 6. x 

So the ſtatute is no plea, if the bond was taken without 
legal proceſs; for he ought to plead dureſs. 

But a bond, that the defendant appear perſonally, is 
good, though the ſtatute ſays, no ſberif take obligation 
but by name of his office, on condition, that the priſoner ſhall ap- 
pear at the duy and place as the writ ſhall require. 

So, that the defendant appear, &'c. and then and there an- 
four Oc. for it is tantamount to ad reſpondendum as the writ 

aks. 
That he appear before our juſtices of the bench, without 
ſaying, at Weftminfler, is ſufficient. before the king in 
chancery, though it ſays, at Weftminſler, inſtead of whereſoer. 
ver, c. Or, before the juſtices of B. R. at V Nt 
3 ſaying, aſſigned to hold pleas before us, Fc. 5 Com 
ig. 226. > 

That he appear to anſwer 10 a plea of debt generally, where 

the writ is for 350/. R. 2 Cro. 286. Or ad reſpondendum 


A- 
without ſaying, in what plea, if the writ is recited in the 
condition. R. 2 Lev. 123. 

A bond to ſave harmleſs from paſt eſcapes is not void, 
otherwiſe from future eſcapes. Med. Ca. 225. 

A bond to the party, and not to the ſheriff, to pay or give 
ſecurity for ſuch a ſum, or render himſelf to priſon, is not 
within the ſtatute. R. 2 Mad. 305. a 

So a bond that he will be a true priſoner is not within the 
ſtatute, if he traverſes the eaſe and favour. Or, by a per- 
ſon, not in his cuſtody, for payment of money levied upon a 


feeri facias into court at the return. Or for the due execu- 


tion of a eri facias. Or for payment of money to the king 
upon an extent. 5 Com. Dig. 226. Vid 10 Co. 99. b. 


100. a. 
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So the bond is not void, though the bail be inſufficient. 
Nor, if given by a perſon not in his cuſtody, or who need 
not appear. 5 Com. Dig. 226. 

Yet a bond taken by bind, who is no miniſter within the 
fat. 23 H. 6. c. 10. in #xaſe not bailable, is void by the 
common law. R. Hard. 464. Or, if the bond be for pro- 
fit to himſelf. Salk. 438. Or to let to bail a man not bail- 
able. 10 Co. 100. b. Or for his fees before execution done. 
R. Hut. 52. 9 | 

To this plea the plaintiff may, in reply, ſay, that it was 
for ſecurity of his priſoner, and traverſe, that it was for 
eaſe and favour, and if iſſue be thereon, little evidence will 
be ſufficient. - 5 Com. Dig. 226. 

By the fat. 4 An. c. 16. & 20. Bail bonds are aſſignable 
to the plaintiff. And it may be aſſigned by the ſheriff af. 
ter he is out of his office. Fort. 365. 

A bail-bond is good, though made two days after the re- 
turn of the writ; for defendant has four days to put in bail. 
Ibid. 
If the bail-bond is for more than the ſum in the writ, it is 
not void; it is only a miſdemeanor in the officer. Fort. 366. 

70. 

: A bail-bond is good, though the indorſement on the writ 
is different from the ac etiam. Fort. 267. 

"If the affignment be ſaid to be /ealed and attefled, it is 
well, though not ſaid to be under hand and ſeal. 

If the proceſs is in trover, and the condition of the bail- 
bond to anſwer in a plea of treſpaſs, yet it is good; the ad 
reſpondend. is ſurpluſage. Fort. 368. 

If to a bail-bond given to the priſon-keeper of the mar- 
ſhal's court, the ſtatute be pleaded, and that 4. ſued forth of 
the palace, it is bad; it ſhould be, ſued forth of the court of 
the palace. Fort. 370. 

To take advantage of a bail-bond's not being made to the 
officer by the name of his office, oyer of the bond muſt be 
prayed. Fort. 371. | 
On a ſpecial original returnable, coram dom. rege, ubi- 
cunque tunc fuerit in Anglia, a bail-bend without the 2bi- 
cungue, Wc. is good; for there are no ſet form of words 
for theſe bonds, and if in ſubſtance, they are to appear ac- 
cording to the defign of the writ, it is ſufficient. Stra. 
A bail-bond on an attachment (except out of chancery for 
wart of appearance or anſwer), is void. Parnes, 64. 5 

oy 26. 
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26. The Statute againſt Gaming. 


'To a bond, the defendant may plead, that it was given 
for money won at play, contrary to the ſtatute, i. e. 9 Ann. 
c. 14. . 

The defendant muſt ſhew at what game the money was 
loſt. Stra. 493. 


27. The Statute 5 or 5 & 6 Ed. 6.c. 16. Tout 1 
Sale of offices. © : 


To action on bond the deferidant may plead that it was 
given upon a ſale of an office within the fat. 5 (or 5 &f 6) 
Ed. 6. c. 16. F. g. 45. 


28. A Tender. 


To debt upon bond the defendant may plead a fender, and 
always ready. 

If iſſue be upon the tender, there muſt be an actual offer. 

If it reſpects the delivery of goods, and they are cumber- 
ſome, the bringing of them to a place where the party may 
well receive them, and the offer of them . is ſufficient. 
5. Com. Dig. 227. 

If tender be upon a bond with a penalty, it muſt de in bar 
to the action. R. Carth. 133. 

It cannot be pleaded after an imparlance, Vide 5 Com. Dig. 
227. cites various caſes, pro & con. Adm. good to a bord, 
though in no other caſe. 2 Mod. 62. 

If the declaration has ſeveral couats, it muſt be pleaded to 
a count in certain, R. Lut. 239. 

Or defendant may plead to each count ſeparately. 

I conceive defendant may plead as to every count, and 
every ſüm, except ſo much parcel of thoſe ſums non aſumgſit, 
and as to that, a tender. | 

The defendant muſt ſhew the day of the tender. 1 Sid. 
10. And if it be at a day after the time limited by the con- 
dition, abinde always ready, is bad. Fide1 L. Ray. 254. 
Salk. 622. Or at a day after the time of requeſt aledged in 
the declaration. K. Lut. 227. 

He muſt altedge always ready after the tender, for in 
ready is not ſuffitient. 2 Cre. 627. 15 

ere 
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There muſt be a profert of the money in court. 5 Com. 


Ip. 227. ; 

but, hand it appears that the thing to be delivered is ſo 
ponderous that it cannot be brought into court, it is not ne- 
ceflary. Bid. 

When a forfeiture is to be ſaved, a tender is neceſſary. 
Bid. Otherwiſe it is not neceſſary. R. Ray. 419. cont. 
in rent. 1 Vent. 322. 2 Lev. 209. | 

The tender alledged muſt be legal, and therefore it is not 
ſufficient to ſay he was ready to pay, without ſaying and of- 
fered. R. Salk. 584. X 

A tender of corn, &c. muſt be with an uncore priſt. R. 
Dyer 25. a. | 
If by bond, money is to be paid within two months after 
the death of the obligee, if he pleads that within two months 
there was not any executor or adminiſtrator, he muſt ſay, 
uncore friſt, R. Ray. 416. 

It is ſufficient to alledge, that no one was ready to receive, 
in the words of the condition. And therefore, if the con- 
dition was to pay to B. if it is ſaid the aforeſaid B. was not ready 
zo receive, it is ſufficient, without ſaying, nor any other. R. 
Tel. 38. 2 Cre. 14. 

So ſurpluſage does not prejudice ; as, if he ſays, no one 
ready to requeft and receive, though a demand was not requi- 
ſite. Bid. 8 ; 

If a bond be to pay a legacy, which was payable upon re- 
queſt, it is ſufficient to , the ready, . for the bond 
does not alter the nature of the legacy, R. 1 Leo. 17. 

But where damages are to be recovered, and not the debt, 
a tender may be pleaded without uncore priſt - As, in cove- 
nant to pay to F. or his order, a tender to B. who has an 
order, and refuſed, is a good plea, without ſaying uncore 
priſe. R: Sho. 130. 1 wg 

90 in replevin, if the defendant avows for a rent-charge, 
the plaintiff may plead a tender, without a profert in cur. 
R. Salk. 584. op "os 

Where a tender is pleaded, and the money brought into 
court, and the plaintiff accepts it, he cannot afterwards pro- 
ceed for damages. 5 Com. Dig. 228. | 

So, now by the fat. 4. and 5. Ann. c. 16. At any time 
pending the action on a bond with a penalty, if the defend- 
ant brings into court all principal and intereſt due, and all 
coſts expended in law or equity, on ſuch. bond, the court 
may diſcharge the defendant from the bond. | 


But 
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But ſuch proffer cannot be made before bail to the action. 
Med. Ca. 11 1 


2 9. Solvit ad Diem, & poſt Diem. 


To debt upon bond the defendant may plead ſolvit ad diem ; 
for before breach it is well without an acquittance. Salk. 


' 508. So payment of part with an acquittance puir darrrin 


continuance ; for this goes in bar- R. Salk. 5 19. 

And now by the ſtat. 4 and 5 Ann. c. 16. If he has paid 
before the action brought, though it was not ſtrictly at the 
day, he may plead ſuch payment, viz: Solvit poſt diem. 

If the condition be that he pay at D. he muſt plead that 


he paid at D. and the omiſſion is riot ſupplied by, according 


to the form of the condition aforeſaid upon a ſpecial demurrer. 
; A 3 Lev. 245 , ; =. 

If it be, that he pay within ſix months, he ought to plea 
payment within the time. R. Cro. Zl. 823. 

If the condition be to deliver 50/. or 10 cows at the obli- 
gee's election, he mult plead tender of one and the other. 
R. 1. Leo. 68. . 155 4 | 

If the condition be that he pay upon aſſurance of an eſtate, 
he muſt ſhew when the eſtate was conveyed ; for payment 
at fuch a day is not ſufficient, for it does not appear that it 
was paid upon the aſſurance. R. 2. Mad. 333. 

It will be a good plea that he paid before the action, viz. 
ſuch a day, which is before. the day; for the words after 
the viz. ſhall be rejected. R. 2 Med. Ca. 3453. 

But it is no plea that he was going to pay at the day and he 
was impriſoned by covin of the obligee. R. Cro: El. 
672. | a 1 8 0 
In ſuch a caſe, I conceive a court of equity would grant 
an injunction upon payment of what was due; if the court 
wherein the ſuit was brought would not relieve on mo- 
tion. | 

It is no plea that it was riot demanded, though payable 
upon demand; for the ſuit is a demand. R. 2 Cro: 242, 3. 
That he paid pendente lite, without a ſpecialty for his dit- 
charge. R. Cro. EI. 157, $84. Or that the plaintiffagreed 
to give a longer day for payment. R. Cro. El. 697. 

Solvit ad diem ought to be concluded with an averment, 
and not to the country. X. 1. Sid. 215, | 

If any intereſt has been paid after the day upon an old 
bond (where the only evidence of payment is the length of 

time) 
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time) defendant muſt plead upon the /zat. 4 and 5 Ann c. 16. 
Stra. 652. , | 

If payment in full is pleaded, it is ſufficient if it is proved 
that plaintiff accepted the ſum paid as in full. Stra. 691. 

In debt on bond from defendant's teſtator and A. jointly 
and ſeverally, if defendant pleads that teſtator in his life- 
time, and A. paid off the bond, and plaintiff replies, they 
did not pay it modo & forma, c. And it appears that teſta- 
tor paid part in his lite, and 4. the reſt after his death, this 
does not maintain the plea, B. C. H. 133. 

It. is now an invariable rule, that if there is no demand 
for money on a bond for 20 years, the judges will direct a 
jury to find it ſatisfied, from the preſumption ariſing from 
the length of time. 2 Atkyns 144. 


If the bond is conditioned to pay on or before payment be- 


fore the day, ſcil. ſuch a day is good. 2 Will. 173. 
If money is payable at or before ſuch a day, and is paid be- 


fore, it ſhould be pleaded, paid at ſuch precedent day; and 


plaintiff may reply, not paid that day, nor before, nor after. 
C 


30. Releaſe. 
To debt upon a bond or ſpecialty, the defendant may 


plead a releaſe by the plaintiff after the bond, &. given. If 


there are two obligees a releaſe by one. If the bond was to 
a woman before coverture, a releaſe by the huſband. 

A releaſe by one executor or adminiſtrator, where the 
debt was to the teſtator, We. or to them in right of the teſ- 
tator, &c. ; | 

But if the releaſe produced has a material variance from 


the releaſe in the plea, it is bad; as, if it be of a different“ 


date. | 

To a releaſe pleaded, the plaintiff, being a party to the 
deed, cannot plead ne relzſa pat, but muſt demur, or ſay 
_ eſt ſactum. Otherwile, if he be a ſtranger to the re- 
leaſe. s 2 | 3 
So, if there are two obligors, who bind themſelves jointly, 
a releaſe to one may be pleaded in bar by both. 80, if they 
are bound Jointly and ſeveralſy; though the releaſe to one 
was before the other had executed the deed. Sed vide infra. 
So, if they are feverally bound for the ſame fam. | 


So, 
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. So, if the bond be by f. for the faithful ſervice of B. a 
releaſe to B. befere the condition broken is a good bar. 5 
Com. Dig. 229. 41 2 

But in debt for damages recovered in a real action by two 
demandants, à releaſe by one is no bar, for this favours of 
the realty. 2 Rol. 411. 1. 17. So in guare impedit by two, 
the releaſe of one is no bar to the other. Id. I. 15. Nor in 
ejectment. Id. J. 20, 45. 5 

Nor in error to reverſe a fine. R. Skin. 343. 

If a bond be delivered by two to a third hand to be deli- 
vered upon condition, a releaſe of the condition by one is 
no bar to the other ; for this goes only in his diſcharge. 
Id. J. 2. 

If a bond be by two, a releaſe to one, after his ſealing, 
and before the other has ſealed and delivered is no diſcharge 
to the other. R. Cro. El. 161. Vide ante, & 2 Rol. 412. 1. 35. 

In replevin, if the defendant makes conuſance in right of 
B. and there is judgment for the plaintiff, in /cire factas up- 
on the judgment a releaſe by B. is no plga. RX. 2 Rol. 412. 
I. 5. So, if a bond be that B. ſhall ſerve truly, a releaſe to 
B. being a ſtranger, after the forfeiture of the bond, is no 
plea. R. 3 Leon. 45. So, if the bond was to A. as truſtee 
for B. a releaſe by B. with an averment that it was in truſt 
for him is no bar. 5 Com. Dig. 229. 

I conceive it would not now be ſo adjudged, if the facts 
were ſtated. Some few years ago, in a ſimilar action in C. 
P. againſt Mr. Brooke an attorney, I drew a plea of ſetting 
off, for a demand on ce/tui que truſt, which being approved 
and figned, by a very able gentleman of that court, was put 
in. There was a demurrer, and on argument, though 
judgment was not given (the matter being put in a way of 
accommodation) the court /trongly. inclined, in favour of the 

lea. F 
: So a releaſe by A. after an aſſignment of commiſſioners of 
bankrupt againſt B. R. Pal. 505. Nor a releaſe by A. of 
all actions on his own account. R. 1 Vent. 35. 

If a man receives part of a debt due upon ſpecialty, and 
releaſes it, this releaſe does not diſcharge the reſidue. 

It is no plea that he gave another bond in ſatisfaction. 
Or that the plaintiff accepted a ſtatute flaple after the day of 
payment in ſatisfaction. Sed qu. Or, that the defendant 
agreed by indenture to ſell land in ſatisfaction of the debt. 
Or enfeoffed the plaintiff in ſatisfaction of the debt. Though 
the other bond, oc. is after or before the day of payment 
by the prior bond. 5 Com. Dig. 229, 30. 


Yet 


[ 234 ] 


Yet if the plaintiff does not demur, but joins iſſue, that 
there is no other bond, and there is a verdict for the defend. 
ant, the plaintiff ſhall not have judgment. R. 1 Brown, 
74 Hob. 6. 

A releaſe by plaintiff's teſtator's will ſealed, cannot be 
pleaded to debt on bond. B. R. H. 357. 


31. Comperutt ad Diem. 


To debt upon a bail-bond, the defendant may plead, com- 
peruit ad Diem. Bro. R. 203. 

If on juſtifying bail, proceedings on bail-bond are ordered 
to be ſtopt, and bond to ſtand for ſecurity ; and after judg- 
ment in original action, plaintiff proceeds on the bond, the 
defendant cannot plead comperuit c. Barnet, 85. 


32. Covenant, Sc. That be would not ſue. 


CY " 
If a man covenants, &c. That he will not ſue for a year, 
it will be a good plea, if he ſues within the time. Dy. 140. 
a. in marg. Sed g. If by a ſeparate deed ? 


33. Condition performed. 


o 

To debt upon bond the defendant, after oyer, may plead 
condition performed. And it is ſufficient to plead in the 
words of the condition. If the condition be in the disjunc- 
tive, it is ſufficient to plead performance of the one part or 
the other. And if the performance is to be upon a prior 
act by the plaintiff himſelf, he may plead that the plaintiff 
has not done ſuch firſt act. 5 Com. Dig. 230. 

If the laſt words of the condition are an inlargement of 
the firſt, he need not plead to them; for it is ſufficient, if 
the plea goes to the material part of the condition. R. 
Mo. 477. | 

In debt upon bond for performance of covenants, if the 
defendant pleads condition performed, and the plaintiff affigns 
breach for non-payment of rent according to the form of the 
condition aforeſaid, it will be well on a general demurrer or 
verdict. R. Hard. 319. 3 

Ia debt upon bond for performance of covenants in an in- 
denture, if the defendant ſhews the indenture and pleads, 
covenants performed, he need not ſay, which are all the cove- 
nants, Wc, R. 13 H. 7. 19. . R. 6 Ed. 4. 1. 


If 
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If the condition be to perform a will, whereby a legacy is 
given to the poor, or churchwardens, it is ſufficient to fay, 
that he paid it to them, without naming them. R. 1 Leo. 


17. 

But the defendant cannot plead conditions performed, to a 
bond for performance of the covenants without oyer of the 
deed, which contains the covenants. 5 Com. Dig. 230. 

And he muſt make a prefert in cur of the deed, other- 
wiſe it will be bad upon à ſpecial demurrer. R. 1 Sand. 


? The defendant cannot plead that the condition of the obliga- 
tion never was broken, but muſt ſhew how it was performed. 
R. 2 Vent. 156. 

If the condition is to ſave harmleſs from rent for a tene- 
ment againſt A. it is no plea, that no rent is due, but he 
ſhall ſay, not fied. R. Sav. 90. If the condition is to 
indemnify, &c. e defendant may plead in the negative, 
non fuit damnificatus. Though the condition be to acquit, 
diſcharge, and keep indemnified. 5 Com. Dig. 231. 

If the condition be to deliver a deed, c. it is ſufficient to 
ſay that he has delivered it. R. Salk. 498. 

Regularly, performance of the condition ought to be plead- 
ed in the words of the condition, Salk. 5 20. 

But excuſe of performance need not purſue the words of 
the condition: as, if upon a recognizance in error, he plead 
judgment undetermined, it is ſufficient, without ſaying, that 
the plaintiff did not diſcontinue, nor was nonſuited. R. 
Salk. 520. | 

If the condition be to leave his wife gol. it is not ſufficient 
to ſay that he made his wife executrix, and gave her to the 
value of 100). without ſhewing, that ſhe had aſſets, after pay- 
ment of debts. R. 3 Lev. 218. 

So, if the condition be to exhibit an inventory in the ſpi- 
ritual court before 1 M. it is not ſufficient to ſay, there was 
no court, without ſaying, that he was ready at the day, for 
he ought to ſhew every thing poſſible on his part. R. 1 Sa/k. 
172. | 
So, if the condition be to levy a fine, it is no plea, that no 
writ of covenant was ſued, without ſaying that he was ready 
at the day. Bid. Or to pay money to A. it is no plea that 
* did not come, without ſaying that he was ready there. 

id. 

It the condition be to repair, it is no plea that he rephired 
till ſuch a day, and then pulled down and rebuilt. R. Sav. 


96, 7. | If 
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If it be, that his wife may make a deviſe of 100. to be 
paid within a year after her death; it is no plea to ſay that 
his wife deviſed 100). if he does not fay alſo that he paid it. 
R. Cro. Car. 597. | 

To debt on bond for a receiver of rents to account, and 
behave himſelf as a ſteward ought to do, if defendant pleads 
he received but one penny, which he paid to obligec, it is 
bad 3 for he ſhould allo have pleaded, that he had be- 
haved as a ſteward ought. B. R. H. 322. 

If A. gives bond, conditioned to pay B. ſo much money 
as C. is awarded to pay him, and C. is awarded to give B. 
a promiſſory note, it is within the condition of the bond. 
Andr. 28. 

If defendant, in action of debt by churchwardens, on a 
bond to indemnify the pariſh from a baſtard, pleads non dam- 
_ nificatus;, replication he did not provide, and pariſh paid 50. 

rejoinder, he did provide: and verdict for plaintiffs ; 
judgment ſhall not be arreſted becauſe it does not appear on 
the record that the child was born in the pariſh ; for the 
court will intend it was proved at the trial. 2 Wilſ. 5. 

The only pleas to a bond to indemnify, are non donnie 
cat or by plaintiff's own default. 2 Will. 126. Sed qu. 
Why not a releaſe, Cc. 

Wherever defendant pleads performance, plaintiff muſt 
aſſign an abſolute breach; but this is not neceſſary, if he 
pleads a collateral matter, as a. releaſe. Vide 2 Burr. 


944- | 0 

The breach aſſigned by plaintiff in his rep/ication muſt be 
ſufficient. Show. 213. And if the plaintiff does not aſſign 
a breach, when he ought, it is fatal on a general demurrer. 
D. Hob. 198, 233. 90 if he aſſigus a bad breach. And it 
ſhall not be aided after verditt. R. 2 Sand. 180. R. Tel. 
153. 1 ie 
5 debt on bond for performance of covenants in an in- 
denture the defendant ſhews the indenture, and pleads that 
there are no covenants therein, the plaintiff upon oyer of the 
indenture (containing covenants) may demur without aſſign- 
ing any breach; for by the oyer it appears that the plea was 
falſe. R. 1 Sand. 317. . 


34+ Upon 
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34. Upon a Statute or Recognizance. 
Releaſe. 


1 

To debt upon a ſtatute or recognizance, the defendant 
may plead a releaſe. Vide Ante. No. 30. | 

A releaſe by one conuſee. 2 Rol. 41 1. J. 5. 

But a releaſe of part due upon a ſtatute or recognizance 
does not diſcharge the reſidue. R. 2 Rol. 413.1. 5. Vide 
Ante, No. 30. a 


25. Defeaſance. 


The defendant may plead a defeaſance for payment of a 
leſs ſum, which he has paid. 1 Bro. Ent. 174. Vide poſt. 


No. 37. 
A defeaſance that he ſhall not be ſued 'till ſuch a day, and 


if he be, that he may plead it in diſcharge. Hard. 113. 
But it was reſolved cont, where it was not an abſolute. diſ- 
charge, for it ſhall be but a covenant. Show. 46. Carth. 


A letter of licence, by which it is agreed that, if he ſues 
within ſuch a time, the debt ſhall be forfeited. R. Carth. 
64 


So to debt for rent he may plead a covenant to deduct ſo 
much for charges, &c. R. 1 Lev. 152. 

But a defeaſance, which is not in writing under ſeal, is 
not ſufficient. R. Mo. 573- 

To debt upon a ſtatute, or recognizance, it is no plea that 
he had judgment before in a ire factas upon the ſame recog- 
nizance, c. R. Gro. El. 608. Sed qu? 


36. Upon Judgment. 


Vide Ante, 'No. 13. Execution done. 


To debt upon a judgment, the defendant may plead, that 
the plaintiff had ſued out execution by egit, upon which 
an extent was made. Dy. 299. b. And it will be good 
without ſhewing the return of the extent. Bid. 


Or 
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If it be, that his wife may make a deviſe of 100. to be 
paid within a year after her death; it is no plea to ſay that 
his wife deviſed 100l. if he does not ſay alſo that he paid it. 
R. Cro. Car. 597. 

To debt on bond for a receiver of rents to account, and 
behave himſelf as a ſteward ought to do, if defendant pleads 
he received but one penny, which he paid to. obligee, it is 
bad; for he ſhould alſo have pleaded, that he had be- 
haved as a ſteward ought. B. R. H. 322. 

If A. gives bond, conditioned to pay B. ſo much money 
as C. is awarded to pay him, and C. is awarded to give . 
a promiſſory note, it is within the condition of the bond. 
Andr. 28. | 

If defendant, in aftion of debt by churchwardens, on a 
bond to indemnify the pariſh from a baſtard, pleads non dam- 
nificatus ; replication he did not provide, and pariſh paid 5/. 
rejoinder, he did provide: and verdift for plaintiffs ; 
judgment ſhall not be arreſted becauſe it does not appear on 
the record that the child was born in the pariſh ; for the 
court will intend it was proved at the trial. 2 Will. 

The only pleas to a bond to indemnify, are non — i- 
cat or by plaintiff's own default. 2 Will. 126. Sed qu. 
Why not a releaſe, Oc. ? 

Wherever defendant pleads performance, plaintiff muſt 
aſſign an abſolute breach; but this is not neceſſary, if he 
pleads a collateral matter, as a releaſe. Vide 2 Burr. 


> The breach aſſigned by plaintiff in his replication muſt be 
ſufficient. Show. 213. And if the plaintiff does not aſſign 
a breach, when he ought, it is fatal on a general demurrer. 
D. Hob. 198, 233. 90 if he aſſigus a bad breach. And it 
ſhall not be aided after verdict. R. 2 Sand. 180. R. Z.. 
153. 

in debt on bond for performance of covenants in an in- 
denture the defendant ſhews the indenture, and pleads that 
there are no covenants therein, the plaintiff upon oyer of the 
indenture (containing covenants) may demur without aſſign- 
ing any breach; for by the oyer it u that the plea was 
falſe. R. 1 Sand. 317. 
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34. Upon a Statute or Recopnizance. 
N Releaſe. 


1 
Jo debt upon a ſtatute or recognizance, the defendant 
may plead a releaſe. Vide Ante. No. 30. | 

A releaſe by one conuſee. 2 Rol. 411.1. 5. 

But a releaſe of part due upon a ſtatute or recognizance 
does not diſcharge the reſidue. R. 2 Rol. 413.1. 5. Pide 
Ante, No. 30. | 


35. Defeaſance. 


The defendant may plead a defeaſance for payment of a 
leſs ſum, which he has paid. 1 Bro. Ent. 174. Vide poſt. 


No. 37. 
A defeaſance that he ſhall not be ſued *till ſuch a day, and 


if he be, that he may plead it in diſcharge. Hard. 113. 
But it was reſolved cont, where it was not an abſolute. diſ- 
charge, for it ſhall be but a covenant. Show. 46. Carth. 


A letter of licence, by which it is agreed that, if he ſues 
within ſuch a time, the debt ſhall be forfeited. R. Carth. 
64. 

So to debt for rent he may plead a covenant to deduct fo 
much for charges, c. R. 1 Lev. 152. 

But a defeaſance, which is not in writing under ſeal, is 
not ſufficient. R. Mo. 573- 

To debt npon a ſtatute, or recognizance, it is no plea that 
he had judgment before in a ſcire facias upon the ſame recog- 
nizance, c. R. Cro. El. 608. Sed qu? 


36. Upon Judgment. 


Vide Ante, No. 13. Execution done. 


To debt upon a judgment, the defendant may plead, that 
the plaintiff had ſued out execution by elegit, upon which 
an extent was made. Dy. 299. b. And: it will be good 
without ſhewing the return of the extent. 1bid. 


Or 
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Or that the plaintiff had execution by eri faciar. Adm. 
Cro. Car. 328. KR. Sav. 123. 

But it is no plea, that the plaintiff ſued out a ca. ſa. and 
took the defendant, and kept him in execution till he ſatis- 
fied the debt. R. Lut. 641, 3. 


Comyns lays down the doctrine in this general manner, 


but the fact was, the plaintiff replied that the defendant 
was not taken in execution, and the defendant demurred, 
thereby admitting he was not taken in execution, then the 
only queſtion remaining was, as to the payment, whether a 
bar or not; and the court was of opinion, that the plea of 
payment was not good, in avoidance of the judgment. 

If defendant, being in execution, is liberated, upon giving 
plaintiff a bond for an annuity, and plaintiff inrolls a defec- 
tive memorial, upon his ſecurity being adjudged void, he 
ſhall not reſort to his original jadgment. Facques and Wit- 
by, H. 27 G. 3. B. R. 

It is not a good plea, that he ſued ſeveral ay Jo upon 
one of which, part of the debt was levied. R. 1 Lev. 92. 

That error is depending upon the judgment in the cxche- 
quer. R. Skin. 388, 590. | 

But in the laſt caſe the court will ſtay proceedings, upon 
terms. . 


37. Defeaſance. 


So to debt upon judgment the defendant may plead a de- 

feafance. 2 Mod. Intr. 231. Vide Ante, No. 25. 

| So now by the ſtat. 4 & 5 Ann. c. 16. If debt be brought 
upon any judgment, if the defendant has paid the money 
due on ſuch judgment, it may be pleaded in bar of ſuch 
action. 

But a bond given for a ſum, which was in ſatisfaction of 
the judgment, is no plea; for being only to give another ac- 
tion for the debt, it would not be a bar to the bond, a forti- 
ori not to the judgment. R. 2 Co. 579. 

So to a ſcire facias upon a judgment he cannot plead a 
judgment in debt upon the ſame judgment. R. Cro. El. 
817. | 


38. Nu / 


c 
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38. Nu tiel Record. 


So to debt upon judgment the defendant lead nul 
tiel Record. Vide ante, No. 13. IM | 

So, if there is a material variance between the judgment 
and the. declaration: As, if it varies in day or continuance. 
Lut. 945. 80, if it varies in the attorney's name. Dub. 2 
Mad. 246. 1 5 BET 

But I do not know that it is neceſſary to ſet out the at- 
torney's name, and the beſt way is to ſtate the judgment as 
generally as poſſible. 

In debt on recognizance of bail, if the record is condition- 
al, and the declaration not, the plaintiff cannot have judg- 
ment. Barnes, 60. 

Variance from Scurphey in judgment, to Curphey, in re- 
cognizance, fatal. Barnes 475. | 


39. Mben Error may be pleaded, when not. 


To debt upon a judgment the defendant ſhall not plead in 
abatement error depending thereon. Semb. Lut. 602. 

If error be in the Exchequer, or Parliament, upon a judg- 
ment in B. R. for only the tranſcript of the record is re- 
moved. 5 Com. Dig. 232. | 

Nor can he plead in bar, error in the original judgment. 
I Rol. 604. J. 20. | . | 


40. Matter intitling tano Audita Querela cannot be 
| pleaded. | 


Matter which intitles the defendant to an audita querela 


cannot be pleaded ; for he ſhall be put to his writ of error, 
or audita querela. 1 Rol. 604. J. 25. 


41. Nor Arbitrament. 


Nor can the defendant plead an arbitrament to debt upon 
a judgment. 1 Kol. 604. J. 25. | | 


42. Demurrer. 


- The defendant cannot demur to the declaration, if it ſhews 
error depending upon the judgment. R. 2 Vent. 261. 
de hoc ? For aſſurediy if the declaration in debt 
upon the judgment be bad in ſubſtance or form, he may de- 
mur generally or ſpecially to ſuch declaration, as well as t6 
any other; for whether the judgment upon which it is 
founded is, or is not erroneous,” no ways alter the caſe, as 
to the cauſe of demurrer, contained in the declaration upon 


that judgment. 


43. Upon Contra?t. 
Nil Debet. 


To debt upon a contract, the defendant may plead, nil de- 
bet, Vide ante, No. 17. 

So to debt upon a judgment in a county, hundred, Se. 
not of record. Show. 71. 

To debt upon grant of a rent-charge 3 for he has n 


alſo by diſtreſs. Hard. 333. 


44. Nil Detinet. 


So, if the action be in the detinet only, he may plead ni 
detinet. Al. 76. And if he pleads nil debet, it ſhall be aided 
after verdict. Bid. 

The defendant may plead one plea to part, and another 
plea to the reſidue of the debt. 1 Salk. 180. 


45. Nager of Law. 


To debt upon a ſimple contract the defendant may wage 
his law. 2 1ſt. 45. So in debt upon a by-law, 2 Lev. 
106. Uma an arbitrament. Co. Lit. 295. a. R. Cro, El. 
600. Sed qu. de hoe ? notwithſtanding thoſe reſpectable au- 
thorities ? In the cafe of Anderſon, v. Symonds. 2 Gar. 1. 
Latch. 13. it is held otherwife. But I muſt confeſs, there 
is not a ſingle reaſon aſſigned. 

In debt upon a ſimple contract, tho? aſſigned to commil- 
ſioners of bankrupt. 2 Lev. 106. x 

n 
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In debt for a penalty, or amerciament in à court baron, 
hundred, or other court not of record. 5 Com. Dig. 233. 
cites various authorities, 
la debt upon an account made, before one auditor only. 
Co. Lit. 295. a. In debt upon a contract for a ſale of land. 

EK. Cre. El. 750. In debt upon contract where a bond was 
given for the money. Dalt. 5 3. Vide poſt. Div. 46. | 

But in debt upon a deed or ſpecialty, the defendant can- 
not wage - law. Co. Lit. 295- 4. nor in debt upon a ſta- 
tute. id. | 

The defendant ſhall not wage bis law in debt for ſcavage, 
or other duty, by the cuſtom of Landon, which is confirmed 
by parliament. R. 2 Lev. 106. 

In debt upon judgment in an inferior court. R. 2 Med. 
140. Vide ante. | | 

In debt upon account as bailiff. R. Cro. El. 579. 

Nor in debt for rent upon a leaſe for years. Co. Lit. 
295- 4. Nor in debt upon an account before auditors for 
balance or ſurpluſage of the account. Bid. Or for a fine 
or amerciameat in a leet or other court of record, Bid. 

Nor in debt for his diet, per Gawdy. Cre. Xl. 118. Sed 
qu? Nor in debt to the king, though due to the king's 
debtor. Godb. 291. Pide poſt. he 

So a man, infamous, cannot wage his law: As, if he be 
convict in attaint, or upon an indictment of conſpiracy, 
perjury, Sc. Co. Lit. 295. a. nor a man outlawed. bid. 
Or within age. Bid. Vide poſt. 

| Nor an executor or adminiſtrator ; for he ſhall not wage 
his law for another's debt. hid. ge poſt. , 
Yet in debt againſt huſband and wife, due dum ſola, both 
may wage law. R. Cro. El. 161. 
If an alien be plaintiff, the defendant ſhall not be allowed 
to wage his law. Co. Lit. 295. a. | | 
Or if the ſuit be by the king, or for his benefit: As, in 
quo minus, Mc. Ibid. Vide poſt. | 
Or in action by a gaoler againſt a priſoner for bis victuals. 
0 Did. and 9 Cs. 87. b. Or by an attorney againſt any one for 
4 his fees. Co. Lit. 295. 4. Or by a ſervant, retained ac- 
cording to the ſtatute, for his ſalary. Bid. Vide poſt. for 
- the reaſons. * 
. So wager of law ſhall never be allowed, where the decla- 
© WW ration ſuppoles a contempt, _ treſpaſs, deceit, or wrong, 
id. As, in action upon the caſe, or treſpaſs. 2 inf. 45. 
(- Go, Lit. 295. 4. Vide poſt. 
N . So 
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So it ſhall not be allawed upon a guo minus. Godb. 291. 
Vide poſt. WE bo. | 

In debt upon a joint contract, if one pleads, nil debet, the 
. other ſhall not wage his law. XR. Cro. El. 646. 

If the defendant comes to wage his law, the court exa- 
mines every point of the declaration. 3 Leo. 212. And 
if it appears, that the defendant is indebted, tho' it was 
agreed to be allowed out of a debt due to him from the 
plaintiff, he cannot ſafely wage his law. Per 2 F. 3 Les. 
212. i 

The defendant muſt have compurgators, which are uſual- 
ly eleven, and ſwear de credulitate. 2 Vent. 171. 2 Inſt. 
45. With the plaintiff's conſent, the oath of the compur- 
gators may be omitted. 1 Vent. 4. And when the defen- 
dant has his hand upon the book, the plaintiff may be non- 
ſuited. 2 Vent. 1/1. 

Though the law-wager is almgſt obſelete, yet, as the law 
ſtill remains in force, I thought it neceſſary to give it as a 
ſubordinate title. As the law and practices are growing ob- 
ſolete, it is a title in our laws, now, little known, but as 
it forms a part, and I may fay, a curious part of the hiſto- 
ry of our ancient law, I truſt it will not be difagreeable if 
I enter more particularly into the ſubject, ſhewing its mean- 
ing, and giving ſome account of its hiſtory, following, in 
general, the ſteps of Mr. 7. Blackflone, who has given us, 
in a conciſe manner, a view of the ſubject. 

Wager of law, vadiatio legis, is fo called, becauſe the de- 
fendant gives pledge, gage, or vadium, or puts in ſureties 
or vadios, that at ſuch a day he will make his law, that is, 
take the benefit which the law has allowed him. Co Lit. 
295. 

Hur anceſtors conſidered, that there were many caſes 
where an innocent man, of good credit, might be overborne 
by a multitude of falſe witneſſes; and therefore eſtabliſhed 
this ſpecics of trial, by the oath of the defendant himſelf: 
for if he will abſolutely ſwear himſelf not chargeable, and 
appears to be a perſon of reputation, he ſhall go free ang for 
ever acquitted of the debt, or other cauſe of action. 

This metliod of trial is not only to be found in the codes 
of almoſt all the Northern nations, that broke in upon the 
Roman empire, and eſtabliſhed petty kingdoms upon its ruins, 
but its original may alſo be traced, as far back as the Moſaical 
law. If a man deliver unto his neighbour an aſs, or an ox, 
or a ſheep, or any beaſt to keep, and it die, or be hurt, or 


driven away, no man fecing- it; then ſhall an oath of ”m 
| Lor 
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Lord be between them both, that he hath not put his hand 
unto his neighbour's goods; and the owner of it ſhall accept 
thereof, and he ſhall not make it good. We ſhall likewiſe 
be able to diſcern a manifeſt reſemblance, between this ſpe- 
cies of trial, and the canonical purgation of the popiſh eler- 
gy, when accuſed of any capital crime. The defendant, or 
perſon accuſed, was in both caſes to make oath of his own 
innocence, and to produce a certain number of compurga- 
tors, who ſwore they believed his oath. Somewhat ſimilar 
alſo to this, is the ſacramentum deriſionis, or the voluntary 
and decifive oath of the civil law; where one of the parties 
to the ſuit, not being able to prove his charge, offers to refer 
the decifion of the cauſe, to the oath of his adverſary; 
which the adverſary was bound to accept, or tender the ſame 
propoſal back again; otherwiſe the whole was taken as con- 
feſſed by him, But though a cuſtom ſomewhat fimilar to 
this prevailed formerly in the city of London, yet in general, 
the Engliſh law does not thus, like the civil, reduce the de- 
fendant, in caſe he is in the wrong, to the dilemma of either 
confeſſion or perjury : but is indeed fo tender of permitting 


the oath to be taken, even upon the defendant's own requeſt, 


that it allows it only in a very few caſes, and in theſe it 
has alſo deviſed other collateral remedies for the party in- 
jured, in which the defendant is excluded from his wager of 
law. 

The manner of waging and making law, is this: He that 
has waged, or given ſecurity to make his law, brings with 
him into court, eleven of his neighbours: a cuſtom which 
we find particularly deſcribed ſo early as in the league be- 
tween Alfred and Guthrum the Dane; for by the old Sax- 
on conſtitution, every man's credit in courts of law, de- 
pended upon the opinion which his neighbours had of his 
veracity. The defendant then ſtanding at the end of the 
bar, is admoniſhed by the judges, of the nature and danger 
of a falſe oath. And if he ſtill perſiſts, he is to repeat this 
or the like oath : «© Hear this, ye juſtices, that I do not 
owe unto Richard Jones the ſum of ten pounds, nor any 
penny thereof, in manner and form as the ſaid Richard hath 
declared againſt me; ſo help me God.” And thereupon his 
eleven neighbours, or compurgators ſhall avow upon their 
oaths, that they believe in their conſcience, that he faith the 
truth; ſo that himſelf muſt be ſworn de fidelitate, and the 
eleven de credulitate. It is held, indeed, by later authori- 
ties, that fewer than cleven compurgators will do: but Sir 
Edward Cote is poſitive, _ there muſt be this number a 
; 2 an 
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and his opinion not only ſeems founded upon better autho- 
rity, but alſo upon better reaſon; for, as wager of law is 
equivalent to a verdict, in the defendant's favour, it ought 
40 be eſtabliſhed by the ſame or equal teſtimony, namely, 
by the oath of twelve men. And ſo indeed Glanvil ex- 
preſſes it, © jurabit duodecima manu; and in 9 Hen. 3 
when a defendant in an action of debt waged his law, it was 
adjudged by the court, guad defendat ſe duodecima manu. 
Thus too, in an author of the age of Edward the Firſt, we 
read, ** adjudicabitur reus ad legem ſuam duedecima manu.” 
And the ancient treatiſe, entitled Dyverſite des Courts, ex- 
preſsly confirms Sir Edward Coke's opinion. 

It mult be however obſerved, that ſo long as the cuſtom 
continued, of producing the ſecta, the ſuit, or witneſſes to 
give probability to the plaintiff's demand; the defendant 
was not put to wage his law, unleſs the ſea was produced, 
and their teſtimony was found conſiſtent. To this pur 


ſpeaks Magna Charta, c. 2B. % Nullus ballivus de cætero po- 


nat aliguem ad degem ea, (that is, wager of battel), 
« nec ad juramentum, (that is, wager. of law), “ fmplict lo- 
quela ſua” (that is, merely by bis count or declaration), 


== teftibus fidelibus ad hoc indufiis,” which Fleta thus ex- * 


ins : „ Si petens ſectam produxerit, et concordes inveniantur, 


tunc reus poterit undiare legem ſuam contra petentem et contra 


ſeam ſuam prolatam, ſed ſi ſecta variabilis inveniatur, extunc 
non tenebitur Jegem padiare contra ſeftam illam,” It is true, 
indeed, that Zeta expreſsly limits the number of compur- 
to be only. double to that of the ſecta produced; ut 

duos vel tres teſtes produxerit ad probandum, oportet guod de- 
fenſoo fiat per quatuor vel per ſex ita quod pro quolibet teſte duos 
ucat juratores uſque ad duodecim :” ſo that according to 
this doctrine. the eleven compurgators were only to be pro- 
dnced, hut not all of them ſworn, unleſs the ea conſiſted 
of fix. But though this might poſſibly be the rule tilt the 
production of the ea was generally diſuſed, ſince that 
time the duodecima manus feems to have been generally re- 


quired. | 
be: the old Szwedi/b or Gothic conſtitution, wager of law 
was not only permitted, as it ſtill is in criminal caſes, unleſs 
the fact be extremely clear againſt the priſoner, but was alſo 
abſolutely required; in many civil caſes, which an author of 
their own, very juſtly charges, as being the ſource of fre- 
quent perjury. This he tells us, was owing to the popiſb 
excleſiaſtics, who introduced this method of purgation from 
their canon law; and having ſown a plentiful crop of oaths 
; in 


* 
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in all judicial proceedings, reaped afterwards an ample 
harveſt of perjuries: for perjuries were puni in part 
by pecuniary fines, payable to the coffers of the church. 
But with us in England wager of law is never requir- 
ed; and is then only admitted, where an action, is 
brought upon ſuch matters as may be ſuppoſed to be pri- 
vately tranſacted between the parties, and wherein the de- 
fendant may be preſumed to have made ſatisfaction, with- 
out being able to prove it. Therefore it is only in actions of 
debt upon fimple contract, or for amercement in actions of 
detinue, and of account, where the debt may have been 
paid, the goods reſtored, or the account ballanced, without 
any evidence of either; it is only in theſe actions, I ſay, 
that the defendant is admitted to wage his law ; fo that wa- 
ger of law licth not, when there is any ſpecialty, as a bond 
or deed, to charge the defendant ; for that would be cancel- 
led if ſatisfied; but when the debt groweth by word only. 
Nor doth it lie ia an action of debt, for arrcars of an ac- 
count, ſettled by auditors in a former action. And by ſuch 
wager of law (when admitted), the plaintiff is perpetually 
barred ; for the law, in the fimplicity of the ancient times, 
preſumed, that no one would forſwear himſelf for any 
worldly thing. Wager of law however lieth in a real ac- 
tion, where the tenant alledges he was not legally ſummon- 
ed to appear, as well as in mere perſonal contracts. 
A man outlawed, attainted for falſe verdict, or for con- 


ſpiracy or perjury, or otherwiſe become infamous, as by 


pronouncing the horrible word, in a trial of battel, ſhall 
not be permitted to wage his law: neither ſhall an infant 
under the age of twenty-one, for he cannot be admitted to 
his oath 3 and therefore, on the other hand, the courſe of 


juſtice ſhall flow equally, and the defendant, where an in- 


fant. is plaintiff, ſhall not wage his law. But a ſeme-covert, 
when joined with her huſband, may be admitted to wage 
her law: and an alien ſhall do it in his own language. 

It is moreover a rule, that where a man is compellable by 
law to do any thing, whereby he becomes creditor to an- 
other, the defendant in that caſe ſhall-not be admitted to 


wage his law: for then it would be in the power of any bad 
man to run in debt firſt, againſt the inclinations of his cre- 
ditors, and afterwards to ſwear it away, but where the plain- 
tiff hath given voluntary credit to the defendant, there be 
may wage his law; for, by giving ſuch credit, the plaintiff 
has himſelf borne teſtimony, that he was one whoſe character 


may be truſted. Upon this principle it is, that in * 
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of debt agaioſt a priſoner by a gaoler for his victuals, the 
defendant ſhall not wage his law : for the gaoler cannot re- 
fuſe the priſoner, and ought not to ſuffer him to periſh for 
want of ſuſtenance. But otherwiſe it is for the board or 
diet of a man at liberty. In an action of debt brought by 
an attorney for his fees, the defendant cannot wage his law, 
becauſe the plaintiff is compellable to be his attorney. (Sed 
qu. de hoc?) And fo if a ſervant be retained according to 
the ſtatutes of labourers. ' 5 Eliz. c. 4. which obliges all ſingle 

rſons of a certain age, and not having other viſible means 
of livelihood, to go out to ſervice. In an action of debt, for 
the wages of ſuch a ſervant, the maſter ſhall not wage his 
law, becauſe the plaintiff was compellable to ſerve: but it 
had been otherwiſe, had the hiring been by _— contract, 
and not according to the ſtatute. 

In no caſe where a contempt, treſpaſs, deceit, or any in- 
jury with force is alledged againſt the defendant, is he per- 
mitted to wage his law, for it is impoſſible to preſume he 
has ſatisfied the plaintiff his demand, in ſuch caſes, where 
damages are uncertain and left to be afſefled by a jury. Nor 
will the law truſt the defendant with an oath to diſcharge 
himſelf, where the private injury is coupled as it were, with 
a public crime, that'of force and violence ; which would be 
equivalent to the purgation oath of the civil law, which 
ours has ſo juſtly rejected. 

Executors, and 'adminiſtrators, when charged for the 


debt of the deceaſed, ſhall not be admitted to wage their 


law, for no man can with a ſafe conſcience wage law of an- 
other man's contract; that is, ſwear that he never entered 
into it, or at leaſt that he privately diſcharged it. The king, 
alſo, has his prerogative; for, as all wagers of law import 
a reflection on the plaintiff, for diſhoneſty, therefore there 
ſhall be no ſuch wager, on actions brought by him, and this 
prerogative extends and is communicated to his debtor, and 
accomptant; for, on a writ of quo minus in the Exchequer 
for a debt on ſimple contract, the defendant-i is not allowed 
to wage his law. 

Thus the wager of law was never hs, but where 
the defendant bore a fair and irreproachable character; and 
it alſo was confined to ſuch eaſes, where a debt might be ſup- 
poſed to be diſcharged, or ſatis faction made, in private, 
without any witneſſes to atteſt it: And many other pruden- 
tial reſtrictions accompanied this indulgence. But at length 
it was conſidered, that (even under all its reſtrictions), it 
9 too great a PRESTON in the W. of indigent, or 

pro- 
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* profligate men, and therefore, by degrees, new remedies 
were deviſed, and new forms of action were introduced, 
wherein no defendant is at liberty to wage his law. So that 
now no plaintiff need apprehend any danger from the hardi- 
neſs of his debtor's conſcience, unleſs he voluntarily chuſes 
to rely on his adverſary's - veracity, by bringing an obſolete 
inſtead of a modern action; therefore one ſhall hardly hear, 
at preſent, of an action of debt, brought upon a ſimple con- 
tract: that being ſupplied by an action of 2re/paſs on the caſe, 
for the breach of a promiſe or aſſumpſit; wherein though 
the ſpecific debt cannot be recovered, yet damages may, 
equivalent to the ſpecific debt; and, this being an action of 
treſpaſs, no law can be waged therein. So, inſtead of an 
action of detinue to recover the very thing detained, an ac- 
tion of treſpaſs on the caſe in treter and converſion, is uſually 
brought; wherein, though the horſe or other ſpecific chattel 
cannet be had, yet the defendant ſhall pay damages for conver- 
ſion, equal to the value of the chattel, and for this treſpaſs alſo 
no wager of law is allowed. In the room of actions of ac- 
count a bill in equity is uſually filed ; wherein, though the 
defendant anſwers upon his oath, yet ſuch oath is not con- 
cluſive to the plaintiff; but he may prove every article by 
other evidence, in contradiction to what the defendant has 
ſworn. So that wager of law is quite out of uſe, being 
avoided by the mode of bringing the action; but ſtill it is 
not out of force. And therefore, when a new ſtatute in- 
flicts a penalty, and gives an action of debt for recoverin 
it, it is uſual to add, in which no wager of law ſhall be al- 
lowed : Otherwiſe, an hardy delinquent might eſcape any 
penalty of the law, by ſwearing he had never incurred, or 
elſe had diſcharged it. Vide 3 Black. Com. 342, c. and 
the various authorities there cited. 


46. An obligation for the Debt. 


To debt upon contract, the defendant may plead a bond 
given for the ſame debt; for this determines the contract. 
2 Cro. 33. Cro. Car. 415. 

So, to debt upon bond againſt the heir, he may plead a 
bond by the ex<cutor or adminiſtrator in ſatisfaction of the 
ſame bond. 5 Com. Dig. 234. 

To debt by bill, by the A. 42 5 Ann. c. 16. he may plead 
payment generally. 


But 
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But he cannot plead, another bond given in fatisfattion, te 
debt upon bond. 5 Com. Dig. 234. Vide ante No. 30. 

I conceive the diſtinction to be this, that the defendant 
cannot plead a bond given by himſelf, in bar to à bond gi- 
ven by bim, or upon which he is liable, as heir or repreſen- 
tative, but that he may plead in bar, a bond given by an- 
other perſoh, as ſuch bond may be, and is preſumed to be 
accepted by the plaintiff as a better ſecurity. 

The defendant cannot plead an agreement to accept a bond 
of the executor or adminiſtrator, and a bond given accord- 
ingly, to debt upon bond by the teſtator, c. X. 3 Lev, 
$6. cont. per 3 J. 2 Mod. 137. 

Nor an agreement by parol to give a longer day of pay- 
ment. R. Me. 573. Cro: El. 69. 

But in debt upon a contract, the defendant cannot tra- 
verſe the contract, for this amounts to nil debet; and there- 
fore he cannot ſay that the contract was for a leſs ſum, or 


another thing, c. R. Dali. 49. 


47. Upon a Demiſe. 
Nil Debet. 


To debt for rent upon 4 demiſe; the defendant may plead 
nil debet. Win, Ent. 225. Or levy by diſtreſs. Dy. 20. 6. 
$ Ed. 3. 3. b. 

And upon lery by diftreſs & fic nil debet, if the iſſue is up- 
on the i debet, a releaſe, payment, Wc. which proves no- 
thing due, will be allowed in evidence. Per Holt. 1 Salk, 
208. - | 


48. Nil habet in Tenementis—or, Non demifit. 


If the demiſe be by deed poll, or by parol, the defendant 
may plead ni! Buber in frnementir. Or may plead non demiſit, 
and give the other matter in evidence. Or, if the plaintiff 
demiſed by parol, he may give in evidence upon #11 debet, 
Fubu Hil Bußtit, r. 2 Com. Dig. 235. 

Or, if the demiſe is by writing, if the plaintiff was not 
in poſſeſſion. Per Holt. Vide 1 L. Ray. 146. 

But He tantiot plend nil Buber in tenementis, or non dimiſi, 
if the demiſe is by indenture. Co. Lit. 47. b. R. 3 Lev. 
146. Nor traverſe the demiſe. R. 2 C. 73. 1 

or 
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Nor can he plead nil debet to part, and nil habet in tene- 
mentit to other part, for this will be double. R. 4 Med. 


254. FA 
1 the defendant pleads nit habet to debt for rent upon a 
leaſe by indenture, the plaintiff may demur, for the e/toppe! 
appears upon the record. R. 1 Salk. 277. K. 3 Lev. 146. 
Otherwiſe, if the gfeppel does not appear; for he ought by 
replication to ſhew the s/oppe/, and rely thereon. R. 1 Salt. 
277. ä 
"It two demiſes are alledged, he had nothing at the time 
of the demiſes aforeſaid, is bad; for he ought to plead diſ- 
tinctly to each demiſe. 5 Com. Dig. 235. | 

90 in covenant for payment of rent in arrear, the defen- 
dant cannot plead, nil habet in tenementis. 2 Vent. 69. 

The plaintiff by his replication to nil pabet, Wc. ought to 
ſhew what eſtate he has; for it is not ſufficient to ſay gene- 
rally, that he has a good title or eſtate, 5 Com. Dig. 235. 

This muſt be where there is not a demiſe by deed, tor 
where there is, the deed is an eftoppel. 

It has been reſolved and affirmed in error, that a general 
replication, that A. having title leaſed to the plaintiff, with- 
out ſhewing what title H. had, is ſufficient. 2 Vent. 25% 
27 I, 4 Mod. 78. 2 

If in debt for rent againſt defendant as aſſignee of a term, 
he pleads he has made a further aſſignment before the time 
for which the rent is demanded, and plaintiff replies, non aſ- 
ſignavit, he cannot give fraud in evidence, Stra. 1221. 
Nil habuit in tenementis, is a bad plea fe afſumpfit for the 
uſe and occupation of lands, and in debt for rent on deed- 
poll, it muſt be, plaintiff had nothing at the time of action, 
or at any other time. 1 WH. 314. | 


49. Tender. 


The defendant may plead a tender of the rent at the day, 
and always ready. Vue ante, No. 28. 

But if he does not plead a tender upon the land at the laſt 
hour before ſun ſet, Wc. it is bad. 5 Com. Dig. 235. 

Yet a tender afterwards to the perfon, and refuſal, ſup- 
plics the want of tender at the laſt hour, c. X. Lui. 
| 5 need not fay preciſely how long before the ſetting, if 

he was there before, and ſtaid after. R. 2. Cro. 399. 

So, 
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So, if hs ſays, that he was ready to pay from ſun-riſe till 
ſun-ſet, it is ſufficient, ä ſaying, that he offered. K. 
Ray. 419- 


50. Entry and Expulſin, 


The defendant may plead an entry by the leſſor, and ex- 
pulſion of the defendant. So eviction by a ſtranger. s 5 
Com. Dig. 236. 

But on eviction by a ſtranger, the defendant ought to 
ſhew it was under a legal title, paramount, for a tortious 
eviction is not a bar. 

The defendant may plead an extent or bing i in extcu- 
tion upon an elegit againſt the leſſor, before the rent became 
due. R. Cro. El. 398 

But expulſion or eviction, will be a plea only as to rent 
incurred afterwards. 2 Vent. 68. And therefore where 
the plaintiff alledges enjoyment, if the defendant pleads 
eviction, he muſt traverſe the enjoyment. Bid. 

It is no plea in debt for rent upon a leaſe for years, quod 
nou habuit aut occupavit. R. Dy. 14. a. 

In debt for rent, that A. a ſtranger, before rent due, 
entered and turned defendant out of poſſeſſion, and ſtill 
keeps him out, and that A. at the time of his entry was, 
and now is ſeiſed in fee, is not a good plea; he muit ſhew 
an elder title. Fert. 360. 

That A. at the time of the leaſe was, and is ſeiſed in fee, 
is bad; for it muſt be pleaded as prior. Ibid. 

That A. having a prior and better title, evicted defendant, 
is not ſufficient; defendant muſt ſhew what evictor's title 
was. B. R. H. 171. &c. 

Defendant eſt ſhew that evictor had a title to enter. 
Bid. And by what proceſs he was evicted. 1bid. 


Judgment in Debt. 


If the plaintiff declares in debt upon a contract for deli- 
very of goods; the judgment ſhall be conditional, as in de- 
tinue, viz. fo much corn, fc. or the value. R. 11. ay 7. 
5. 6. 

So, if the declaration is for 40 pieces of foreign — to 
the value of 40l. the judgment ſhall not be for the debt, but 


for ſo many pieces, and there ſhall be a writ of inquiry as to 


the 
* 
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the value. R. a re Ohſerur thia was an action of 
dt. 

As to the writ af rhe wears wy 
by default, for if the cauſe is tried, the jury who try, will 
find the value. 

In debt on bond, where a ſet- off is pleaded, though = 
ment ſhall be entered for no more than ſhall appear to be 


due to plaintiff after the ſet- off, yet the penalty remains A 
ſecurity againſt future breach. 2 Burr. 820. 


PLEADING IN DETINUE. 


1. Proceſs. 


Detinue may be ſued in the county by ju/licier, as well as 
debt. Or, it may be ſued in C. B. and as I conceive, in 
B. R. 

It is ſaid, that upon pretence of privilege, it may be ſued 
in B. R. (in all caſes, except in detinue for charters, which 
concern the freehold, which ſhall be only in C. B.) 4 Inf. 
71. F. N. B. 138. C. ſed qu? if under the fiction of the 
defendant being in cuſtody of the marſhal, and anſwerable 
to actions in that court, detinue of charters, alſo, may not 
be ſued there ? | 
It is ſaid, if detinue for charters is brought in any court, 
but C. B. a ſuperſedeas lies. F. N. B. 138. C. But for the 
reaſons above. Q. de hoc ? 

The proceſs in detinue is ſummons, attachment, and diſ- 
treſs. F. N. B. 138. B. 139. A. 

And by the far. 25 Ed. 3. c. 17. In detinue for chattels, 
the ſame proceſs as in account; and therefore procels goes 
to outlawry. 

But in detinue for charters, which concern the realty, no 
proceſs runs to outlawry. 44 Ed. 3. 41. 6. Co. Lit. 286. ö. 
Dy. 223. a. 


2. Dise 


The declaration in detinue ſhall be grounded upon bail- 
ment, or upon devenerunt ad manus. Co. Lit. 286. 6. 

The declaration muſt deſcribe the goods demanded, ſo 
certainly, that they may be known, to be delivered to the 


1 
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plaintiff in /petie. Bid. And therefore, detinue for mo. 
ney at large is not good; for it cannot' beknown. Bid. and 
R. Cro. El. 461. t Kol. 66. ö. J. 46. Nor for corn out of 
a ſack or bag. Co. Lit. 286. 6. | 

So. he muſt ſhew the value of each particular by itſelf, 
and not of altogether. 2 Rol. 66. ide infra. 

Bat it lies for money in a bag not ſealed. 1 Ro. 606, . 
12. 14. Or for money not in a bag, if it is taken in fight 
of another. Bid. I. 16. Or for a particular piece of gold, 
or for ſo many ounces, Jbid. I. 25. Tel. 81. Or tor 20 
quarters of barley or wheat. Bro. Detinue, 51. 
The declaration may mention the value of every particu- 
lar, or of all in groſs. Bro. Detin. 4. 48. R. 1. K. z. z. 


Vide ſupra. 


\ 


3 ; Pleas in detinue. 
Nil Detinet. 


To an action of detinue, the defendant may plead, nil 
ditinet. 


* I. Ver f Law. 


Ia detinue, generally, the defendant may his law. 
Cs. Lit. 295. „ ante, pleading in debt. 4 Ate.) 
Though it be upon bailment by another hand, for by 
whom bailed is not ti averſable. Co. Lit. 295. a. So where 
he has a right to the deed, though he has it in his cuſtody. 
R. Dal. 106. $0 in detinue of cbatters, or a box of char- 
ters, Without ſhewing any charter in certain. R. 19 H. 6. 
9. b. ſed vide, the next caſe. 95 
But in detinue for charters, he cannot wage his law. Co. 
Lit. 295. a: Vie ſupra.) If he ſhews avy charter in 
certain. 19 H. 6. 9. 6. Though it be for an indenture of 
demiſe for years. Co. Lit. 295. a. | 


5. Uncore priſt. 


30 the defendant may plead, uncore prift. : 1 Bro. Ent. 


149. 
6. Delivery 
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6. Delivery to him to whoſe Uſe, Sc. 


So he may plead delivery to A. to whoſe uſe they were 
bailed. Though the — was after the action brought. 
F. N. B. * M. 


7. Releaſe. 


So a releaſe after bailment by the huſband of the plaintiff. 
R. Dalt. 30. 


8. Garniſbment, when allowed. 


So the defendant may plead, that the goods were delivered 
to him by the plaintiff, and A. equ4 manu, upon a condi- 
tion which he knew not was performed, and pray that A. 
be garniſhed. Sav. 29. 

And it will be | 4 without ſaying what was the condi- 
tion. 1 Rol. 733. J. 4. 

So, if both bring ſeveral detinues for the ſame goods, the de- 
fendant may plead to both, that they were delivered upon con- 
dition, c. and pray that the plaintiffs may interplead. 1 Rol. 
734-1. 10. Though one declares upon bailment, the other up- 
on trover. 1 Rel. 733. J. 40. Whether the delivery were 
joint or ſeveral. Id. J. 10. Though the delivery was by a 
corporation and others, and the defendant is one of the 
corporation. 1 Rel. 732. J. 15. 

So if A. bail _ of B. to C. in detinue by C. againſt 
B. he may plead bailment by 4. to be redelivered to him, 
and pray that he may be . Mod. Ca. 216. 

If the defendant prays garniſhment, he ought to proffer 
the goods in court. And the goods anciently remained in 
court till the plca determined, but now thcy remain with 
the defendant till trial. 1 Rol. 536. J. 5. And the defen- 
dant cannot afterwards deliver them to either party, with- 
out the award of the court. Id. J. 15. Nor can he plead 
any plea afterwards; for he is out of court, except for the 
delivery of the goods, and therefore not demandable until 
judgment, and then he muſt deliver them. 14.4. 25. But 
the court may require ſureties for the goods. Id. I. 10. 


9. Proceſs 
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9. Proceſs againſt Garniſbee. 


After prayer of garniſhment, a ſcire facias goes againſt the 
garniſhee. 19 H. 6.9. b. And a ſcire facias ought to be 
awarded. 

If a ſcire facias goes againſt two garniſhees, and one is 
returned, ſerved, and the other, dead, another ſcire facias 
goes againſt the executors of the deceaſed, and idem dies 
mall be given to him, who was ſerved and appeared. R. 
19 H. 6. 9. b. 55. 6. 

If the garniſhee appears, he may imparl. 

If the plaintiffs interplead, they ought to do it in proper 
perſon. 1 Rel. 734. 1.20. The interpleading ſhall be upon 
the original of the oldeſt date. 1 Rol. 735. J. 45. Tho' the 
other counted firſt. Id. | 

But, if both originals are of the ſame date, it ſhall be 


upon that whereon there is the firſt count. Id. J. 53. Or 


the court may affign upon which the interpleader ſhall be. 
1 Rol. 736. J. 2. 


10. Pheas by bim. 


A garniſhee can regularly plead nothing except conditions 
ormed. 1 Rel. 732.1. 35. Or a releaſe from the plain- 
tiff. I. 733.1. 15. | 
The garniſhee cannot plead, that he himſelf alone deli- 
vered. Id. 732.1. 50. That the delivery was to the defen- 
dant and a ſtranger. Id. 733. l. 2. 
Or, upon other conditions than the defendant has men- 
tioned; for if the defendant miſtakes the conditions, he 
will be charged by oath, and therefore the garniſhee has'no 
miſchicf. Id. 732. J. 50. 
But, if the defendant does not mention the conditions, 
the garniſhee may, and the plaintiff may alledge other con- 
ditions, and traverſe thoſe mentioned by the garniſhee. Id. 
TE he > HIFI cannot plead bailment in another county. 
14. . 7. Or an agreement by the plaintiff, that he ſhould 
have the goods upon a condition, which he has performed. 
Id. I. 10. Or performance of the condition in the bond, 


tor which detinue is brought. Id. 732. J. 37. 3 


1 5 f 


So in detinue of a deed, the garniſhee ſhall not — 
bar to the . 275 deed; 'As, non "I factum, wi age, 


Sc. Id. 733-1 25. 


11. HY hen Garmſoment not allowed. 


Garniſhment ſhalt not be allewed, if the defendant ac- 
knowledges the action of one plaintiff, though the plaintiff 
in another achon pray it; for it ſhall be granted only at 
the requeſt of the defendant, being for his ſafety. 1 Rol. 

4. J. 10. 

** it will de a good counterplea of the garniſhment; if 
the plaintiff ſays the delivery was by him alone. Id. 732. 
I. 10. 

So, if there are two detinues, the defendant cannot pray 
an interpleader, if both arc not returnable the ſame day. 
Id. 734. J. 18. 

So, if one demands charters upon bailment, the other 
upon title. Id. J. 40. 


NJuqꝑment i in Detinue. 


The judgment againſt the defendant in detinue ſhall be 
for recovery of the thing detained, vel valorem inde, and 
colts. Per Frowick, Kelw. 64. b. 

And if judgment be upon confeſſion, non ſum infor matus, 
demurrer, c. A writ of inquiry ſhall be awarded to in- 
quire of the value. 5 Com. Dig. 239. 

And after judgment, if a diftringas goes ad deliberandum 
bona, and the defendant does not, the plaintiff ſhall have 
damages taxed by the inqueſt, ſo that it lies in the defen- 
dant's election to deliver the goods, or the value. Per Fro- 
wick, Kelw. 64. 6. 

So, after judgment againſt the 44 the plaintiff 
may have a diftringas, or a ſcire facias againft the defendant 
for the thing detained. R. 1 Rol. 737. J. 35. 

If detinue be for charters, the verdi& muſt find ſome da- 
mages, which the plaintiff ſhall recover, if the charters are 
loſt. Semb. Sav. 29. 

If the plaintiff recovers after interpleader by the gar- 
niſhee, there ſhall be judgment againſt the defendant for 
recovery of the thing detained. 1 Rod. 736. /. 46. And 
there may be a ſcire facias or diſtringas for it againſt the de- 
fendant. J. 737. J. 35. 
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$0 the plaintiff may recover damages againſt the garniſhee 
for delay after the writ purchaſed. Id. I. 21. Though the 
recovery is upon a demurrer, or default, as well as upon a 
verdict. Id. l 10. | | 

And he may recover more damages than are alledged 
in the declaration; for it was not againſt him. Id. I. 25. 

But, if the garniſhee does not appear after ſeire fect re- 
turned againſt him, the plaintiff ſhall not recover damages 
againſt him. Id. 733. I. 35. | 

80, if the garniſhee appears, and the plaintiff and defend- 
ant both make default, there ſhall be judgment for the gar- 
nifhee. Id. I. 30. 


PLEADINGS IN DOWER. 
Dower unde nibil habet. 
1. The Proceſs. 
4 | 


Dower may be recovered by writ of dower, unde nihil ha- 
Bet, or by right of dower. F. N. B. 148. a. Writ of right 
of dower. Vide Reg. 3, a. Dower unde nibil habet. Reg. 
170. a. 

"Writ of dower, unde nibil habet, lies only againſt the te- 
nant of the freehold, or guardian in chivalry. F. N. B. 
148. a. And ſhall be ſued in C. B. or in the county by ju/- 
ticies. Id. Or upon a ſpecial cuſtom by plaint. Di. I 
Vent. 267, Ray. 233. But it ſhall not be ſued by plaint, 
without a ſpecial cuſtom. 1d. ; 

The proceſs in C. B. is ſummons, grand, and petit cape. 
F. N. B. 148. . 

By cuſtom there ſhall be a reſummons. 2 Sand. 43. And 
in the puftings in London, there are three fummonſes. Co. 
Ent. 176. b. 

At the return of the ſummons, the defendant may caſt 
an efloign. | | P 

By the Hat. 51. H. 3. fl. 3. Of return in dower, 32. H. 
8. c. 21. 4. and 16 Car. 1. c. 6. 5 13. The writ of dower, 
unde nil havet coming in, and being returnable on any 
common return day, there ſhall be day given in it till the 
fifth common retura day inclufive. _ | 

If the tenant caſts an eſſoign at the return of the ſum- 


mons, it muſt be entered upon the effoign-day of the ſame 
return. 


* 
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return. And if no efloign be then entered, upon the day of 
exceptions, the demandant may enter a ne recipiatur. 

There were formerly five effoigns. 1. De Servitio regis. 
2. In terra ſanta. 3. Ultra mare. 4. De malo lecti. 5. 
De malo veniendi ; which is called the common eſſoign. 2 
Inf. 125. | — 

29 he common law, he, who caſts an effoign, muſt 

ſwear the cauſe to be true. 2 fl. 137. But, by the ſtat. 
of Marl. 52 H. 3 c. 19. he need not as to a common effoign, 
(for the general words of the ſtatute are reſtrained to this.) 
2 Inſt. 137. And by the /?at. of efloigns, 12 Ed. 2 ſt. 2. 
eſſoign, de ſervi tio regis is ouſted in dower. 

If any effoign is caſt, except the common effoign, the de- 
mandant will be delayed for a year and a day. 2 Ia. 137. 
If the common effoign is caſt, the demandant muſt adjourn 
the efſoign to the 5th return after. 

At the return of the ſummons, or, if an effoign is caſt, 
at the day given by the adjournment of the effoign, if the 
tenant does not appear, a grand cape iſſues. And if nulla 
tenementa, &fc. be returned, a tefiatum grand cape, 5 Com. 
Dig. 240. | 

If the ſheriff does not return his writ, an alias grand 
cape ſhall be awarded at the return of the grand cape; if the 
tenant alledges that he was not able to come, it does not ſave 
his default. R. 3 Leo. 2. But, if no ſummons is returned, 
a grand cape cannot iſſue. Ney. 22. 


If the tenant appears upon the grand cape, he may wage 
his law of non ſummons. Co. Ent. 175. 6. And he ſhall 


have day in the ſame or the next term for fifteen days at 
leaſt to wage his law. If be does not wage his law, there 
ſhall be final judgment againſt him. If he wages his law, 
and the demandant holds to the default of the tenant, the 
writ ſhall abate. So, if the demandant-holds to the default, 
and the tenant is an infant, who cannot wage his law of nen 
ſummons. 5 Com. Dig. 240. | | f 
But when the tenant wages his law of non ſummons, the 
demandant may releaſe the default. Co. Ent. 196. a. 1 
Bro. Ent. 203. 
Proclamation muſt be made fourteen days before the re- 
wy of the ſummons, or the grand cape be ſet aſide. 
rnes 1. F 


VoL. TE | | 8 . 2, Count 


; 
N 
| 
| 
N 
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2. Count in Dower. 


che tenant appears upon the ſummons, or the adjouru- 
ment of the cfloign, r if he appears at the return of the 
grand cape, and the demandant releaſes the default, the de- 
mandant ſhall count. Ca. Ent. 171. a. 196. 4. 

The count ſhall be of the third part of ſuch a meſſuage, 
c. for if it be of three mefluages, c. where there are ſe- 
veral, and three are the third part of all; it is bad. 3 Leo, 
I it may be amended. Per 2 J. Lev. cont. 3 Lev. 
16 


if dower is demanded of land of the nature of gazelkind, 
it muſt be of a moiety dum ſola et caſta; and if the plaintiff 
demands a thicd part, it is a good bar that the land is gavel- 
kind. R.1 Tro. 133. _ | 

It muſt defcribe the lands fo certainly, that ſeiſin may be 
delivered by the ſheriff, and therefore of a third part of 
three tenements is bad. R. 3 Mod. Ca. 355. 

If the plaintiff is not named, who was the wife of B. in 
the firſt part of the writ, it is bad ; though afterwards the 
lands are called he Jands of B. formerly her huſband. R. 2 Cre. 


217. 
3. View. 


When the demandant has counted, the tenant may de- 
mand a view of the lands demanded. Or, if dower is de- 
mauded of à rent, of the land out of which it iſſues. And 
a view 'ſhall be granted in dower ande ribil habet, as well as 
in right of dower. 5 Com. Dig. 241. cites various authori- 


ties, pro e cn. to the laft point. 


It may be demanded after a general imparlante, though 
it is ſafer to demand it before. Dy. 210. 6. 

But, by the Mat. V. 2. 13 Ed. 1 c. 48. Tn dower, the 
tenant ſhall not have a view, if the huſband of the demand- 
ant anened te the tenant Himſelf, 2 Inſt. 481. 3 Lev. 189. 
80 if the Huſband died feſfed of the land. 74. 

If a prior writ of the demandant abated by a plea, which 
aroſe upon the view. 2 Iuſt. 480. 

If dower is demanded of tithes. R. 2 Rel. 728. J. 45. 
Or of a thing certain: As, of the mar/halſea. Id. I. 25. 


If 
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If the tenant demands a view, when it is not allowable, 
the demandant may counter-plead : As, if the demandant's 
huſband died ſeiſed. Clift. 299. Raſt. 231. b. 3 Lev. 
168. If the huſband aliened to the tenant. 3 Lev. 220. 
And it is ſufficient to ſay alienavit. R. Id. 

The counterplea prays, that the view may be excluded, 
but if it demands dower, it is not bad. R. 3 Lev. 169. 
So the demandant in the counterplea of the view may ſay, 
that the tenant entered, and continued the poſſeſſion. Aft. 
Ent. 296. And upon the counterplea, iſſue may be takes. 
Raſt. 231. b. cans N 

ie the tenant demurs to the counterplea, and-it is adjudged 
againſt him, it will be peremptory. CO EONS 

After the return of the writ for a view, the tenant may 
have the common effoigh. So the attorney of the tena 
may be eſſoigned. And at the return of the view, or at the 
adjournment of the efloign, the demandant ſhall count de 
novo. | 
If after a view, the tenant pleads in abatement to part, 
the demandant may abridge her demand. 5 Com. Dig. 
241. Y 
So, though the tenant does not plead in abatement. 
Lev. Ent. 16. 2 Sand, 330. 


4. What Pleas may be after a View. 


After a view, the tenant or defendant ſhall not plead to 
the juriſdiction of the court. Th. D. J. 14. c. 4. Nor, to 
the perſon of the plaintiff. Id. Nor, matter apparent in 
the writ. | 

Nor, to the form of the writ : As, no ſuch vill. Id. 5 
3. That Dale, where the land is ſuppoſed, is not a vill, nor 
an hamlet. Id. That Dale, is an hamlet of Sale. 12. 5 
Mifnomer of the vill or manor. 14.86. 30. Miſtake of de- 
ſcent.” Id. § 10. 15. mb. 3 Lev. 219. Miſnomer of one 
mentioned in the deſcent. Th. D. J. 14. c. 4. 5 21, 33. 
Darrein ſein. Id. 16. 

Nor, any thing that does not ariſe upon the view. Semb. 
3 Lev. 219. | 

And it is not neceſſary that the demandant plead the 
view; for the writ of view being returned of record in the 
ſame court, the judges will take notice of it without plead» 
ing: R, 3 Lev. 219. | 


S2 And 


13. 


* _———— it. Do. 8 2 r 
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And a plea which the tenant or defendant ſhall not have 
after a view, he ſhall not have after demand of a view. 75. 
D. I. 14. c. 4. 537. 

But, a matter which appears by the view, ſhall be plead- 
ed after the view, though it be to the juriſdiftion of the 
court, or to the perſon of the plaintiff, or —— Oc. 
As, ancient demeſne. Id. 5 36. 3 Lev. 405. N 

Non-tenure. Semb. by * flat. V. 2. 1 "Ba 1. 6 

That the land lies in another e 5. D. J. 25 c. 4 
$38. Or, in another vill. Id. 5 3. 6 

That the ſame land is twice — Ju. 5 38. 7 H. 
6. 35. I36.J 

o, a thing which goes to the matter, and not to the 
form of the writ only; as a miſtake of title. Th. J). I. 14. 
c. 4. 22, 34+ Miſtake of the action. Id. & 11, 17, 18. 
3 Lev. 219. Non- ſummons of one tenant. Th. D. I. 14. 
c. 4. | 
If d23- tenant or defendant plead after a view, he ſhall 
ſay, the tenements put in view, Se. 3 Lev. 40s. 

5 But to ſay, put in view when there cannot be a view, as, 
in geen, &c. is ill. L. 1d. 


5. Pleas in Dower. 
In Abatement. 


| To a demand of dower, the defendant may plead in a- 

batement : As, antient demeſne. That the demandant took 

buſband pending the writ. T hat her huſband was attaint. Non 

renure. Or non-tenure of part. 

Bo the tenant may plead in abatement, that he holds jointly 
with A. not named. 5 Com. Dig. 241, 2. 

Dat the land is gavelkind, fo that a moiety ought to be de- 
manded, when the declaration demands only a third part. 

R. to be a plea in bar. Sau. 91. 


6. In Bar. 
Touts temps priſt. 


So the tenant may plead in excuſe of himſelf, or in bar of 
the dower ; As, he may confeſs the demand, and ſay, touts 


temps 
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temps And if the tenant pleads touts temps prift, the 
wage pri the return of the ſummons, he ſhall be — 


from damages. 
So, he may plead that the demandant abated, and was in 


. by abatement until ſuch a day, and afterwards touts temps 


e this plea, the demandant may have judgment im- 
mediately, but ſhall loſe her damages and me/ne profits. Or, 
if ſhe had demanded her dower, ſhe may plead the demand. 
Though the demand was by requeſt in pair. 

If the defendant pleads fouts remps priſi, and there is judg- 
ment, though damages are given, it is no error, per- 
haps there was delay. 5 Com. Dig. 242. Vide Co. Lit. 


32.6. 


7. Detamment of Charters. 


The heir may plead detainment of charters, and always h | 
&'c. So detinue of charters as to parcel. So a guardian in 
_ chivalry, in dower againſt him, may ' plead detainment of 
his ward. 5 Com. Dig. 242. 

But a guardian cannot plead detainer of charters, for they 
do not belong to him. Co. Lit. 39. Nor the heir after im- 


parlance. R. Sho. 271. 1 Salk. 252. 


8. Replication. 
To this plea, the demandant may reply, non detinet, Raft. 
224. 3. Mod. 81. Or that ſhe is ready to deliver, and 


thereupon there ſhall be judgment for her immediately. 
Raft. Ent. 224. b. Hob. 199. But, if a woman replies, 
quod non detinet, and it is found againſt her, it will be a bar 


of dower. Hob. 199. 
9. Ne Unques Seiſie, Ce. 

The tenant ma ne ungues ſeiſie que dower. Co. 
Ent. 176. a. Fr egy Or, ne BED ſeifie, as to part, 
with another bar to the refidue. Clift. 303. | 

10. Mui age, dowable. 


The tenant may bund thet the demandant was nader age 
dowable. 1 Bro. "Ent, 204. Co. Lit, 33+ 4. 
11. Replication. 
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11. Replication. 


To this ples, the demandant may reply, that ſhe was of 
the age of nine years and an half. 1 Bro. Ent. 204. 


12. Huſband alive. 


The tenant may plead, that the huſband of the demand. 
A 


13. Replication. 


To this plea the demandant replies, that her huſband is dead, 
and thereon a day is given for proof of his death, which 
muſt be made in court by two witneſſes at leaſt. 5 Com. 
Dig. 242. to the laſt point cites. Bend. Pl. 131. Oy. 
bs hea E of — 

Te the ſame time, the tenant may examine his witneſſes 
that the huſband is alive. And if it appears to the court by 
witneſſes, that the huſband is dead, the demandant ſhall 
have judgment immediately. So, if the f of the death 
3s not direct, if there is no proof of his . ive. 5 Com. 
Dig. 242. | 1 N 


14. Ne ungues accouple. 


| The tenant may plead, ne Wngques 16 
trimopy. Co. Ent. 180. 5 s APs | 


15. Replication. 


To this the demandant replies, that at B. in ſuch a 
_—_— ſhe was accoupled in lawful matrimony. Co. Ent. 
180. 3. 15 88 , 


2 @ © 


Upon this plea, a writ goes to the biſhop to certify. Co. 
Ent. 181. a. 1 Bro, Ent. 204. LO! : 
The plaintiff bas the carriage of the writ, and if there be a 
default in her, the defendant hall not have it without no- 
tice to the plaintiff, or motion. R. 2 Jon. 38. 


The 
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The anſwer of the biſhop ought to be poſitive z for he is 
judge of it. Dy. 368. 3. Abd therefore he cannot return 
the ſpecial matter. R. 4 305. 6, And though he returns 
ſpecial matter, and concludes, and ſo they were accoupled in 
Jawful matrimony, it is not good. R. Dy. 313. 2 Rol. 591. 

"© 3% | 
If the biſhop refuſes a good certificate, he may be amerced. 
Dy. 305. 6. And it is no anſwer to ſay, he was inhibited by 
the arches. 2. Rol. 592. l. 10. 

Yet a certificate, that ſbe was accoupled in true, but clan- 
defline matrimony, is good. K. 2 Rol. 591. J. 25. That he 
finds by good proof, that ſhe was accoupled. 2 Kol. 591.1. 
20. Dy. 368, 9. ; 

If the certificate is inſufficient, a new writ goes to the bi- 
ſhop. Tocunſ. Jud. 96. | 

If plaintiff replies a ſentence in the ſpiritual court, in a ſuit 
by a third perſon againſt her for adultery, in which the de- 
ceaſed'was no party, decrecing, that ſhe was the wife of the 
deceaſed, it is bad; for there can be no trial but by the bi- 
ſhop's certificate; and beſides, this ſentence is only evidence, 
and therefore cannot be replied. And this is the general iſ- 
ſue, to which no new matter can be replied; and there muſt 
be ſuch a replication as will join the iſſue, and awarding 
the writ to the biſhop is the iflue. 2 Wlf. 118, 122, 
127. 

The biſhop muſt return the fact, and not the evidence. 


Barnes, 1. 


16. Elopement. 
The tenant may plead an clopement by the wife during co- 


verture. 
17. Replication. 
To which demandant replies, that ſbe did not elope. That 
Joe was afterwards reconciled to her huſband. 5 Com. Dig. 


243. 
| And if the iſſue is upon the reconciliation, it is ſufficient 
if the buſband lyes ſeveral nights with his wife, though the 
afterwards continues in adultery ; for there may be ſeveral 
clopements. Dy. 107. a. Ns | 


18. Divorce 


- — — — 
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18. Divorce. 


8o the tenant may plead a divorce a vinculo matrimonii. 
5 Com. Dig. 243- 


19. Jointure. 


The tenant may plead that the demandant had a jointure. 
Co. Ent. 17 1. 3. 172. A jointure after coverture, to which 
the wife agreed after her huſband's death. And it is ſuffi- 
cient to plead a jointure generally, without ſaying that ſhe 
agreed; for it ſhall be intended, until it is alledged on the 


other fide, that ſhe refuſed, Per 2 J. Varb. cont. Hob. 
77, 104. | 


20. Replication. 


The demandant may reply, that the eſtate was not made 
to ſuch uſes. Co. Ent. 172. b. That it was not for a jointure. 

Co. Ent. 172. a. 

And a deviſe, if it is not expreſsly made for a jointure, 

cannot be averred to be a jointure. Mo. 31. 


21. Fine or Recovery.” 


The tenant may plead that the huſband levied a fine, and 
the demandant made no claim within five years. That the 
huſband and wife levied a fine, or ſuffered a common reco- 


very. 5 Com. Dig. 244. | 
22. Replication, 


The demandant by replication may ſay that ſhe ſued for 
her dower within five years. Co. Ent. 171. b. 

80 a fine by huſband and wife, come eco that he has of the 
gift of the huſband, of lands limited for a jointure after mar- 
riage, does not bar her of dower ; for her election does not 
come till ber huſband's death. 1 Leo. 285. 


25. Aſſignment 
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23. Aſſignment of Dower. 


That lands were aſſigned for dower by the heir. R. Mo. 26. 
Or, by himſelf, who was aflignee of the huſband. 

That a rent or annuity was aſſigned for dower, and ac- 
cepted. Mo. 59. Cro. El. 451. | 

That her huſband devifed to her lands in lieu of dower, 
which ſhe accepted. Bro. V. M. 266. Semb. 1 Les. 


137. 
Tust twenty acres of wheat, common of paſture or other 
profit out of the ſoil, was aſſigned. Mo. 59. 

But an aſſignment by the huſband's executor is no plea. 
R. Mo. 26. 

If the tenant pleads an aſſignment of rent, c. he muſt 
ſhew, that he had a ſufficient eſtate, out of which the rent 
might be aſſigned. R. 2 Leo. 10. 

That the aſſignment was abſolute; for upon condition, &'c. 
is not ſufficient. R. Cro. El. 452. 

And he muſt plead quod aſſignavit; for quod dedit & con- 
celſit is not ſufficient; though they are words of the deed. 

. 1d. 


24. Term for Years in eſſe. 


That there was a demiſe for years before coverture, ren- 
dering rent, and pray that the demandant may be endowed 
of the reverfion and rent. 5 Com. Dig. 244 

But if a term for years is not pleaded in bar of a writ of 
dowwer, it ſhall not be allowed, as a prior title, in eje/iment 
by tenant in dower, after her recovery. 1 Salk. 291. 


' 25. Releaſe. 


That the demandant has releaſed her dower to the tenant 
of the freehold. 6 ae 

But a releaſe to the tenant in poſſeſſion, without ſaying 
tenant of the freehold, is no plea. R. 2 Cro. 151. 


26. Packer in Dian 


Zo the tenant may vouch the heir. And if the heir enters 
into warranty, and ſays riens per diſcent, the demandant 
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ſhall have judgment againſt the tenant immediately. R. 
_ 25. 90 though the heir has only an eſtate tail. Dub. 

d.. , 
So by the fat. 32. H. 8. c. 1. If tenant by knight's ſer- 
vice deviſes (which will be void for a third part) dower ſhall 
be recovered out of two parts, where the heir enters gene- 
rally with the deviſce or makes partition with him. 2 Le. 
131. Otherwiſe, if the heir enters into a third part in ſe- 
veralty. R. Id. 5 = + 


+7. Judement in Dower. 


If the tenant appears and makes default in the ſame term, 
there ſhall be final judgment againſt him. 2 Sand. 46. If 
he confeſſes the action, or nih1/ dicit, or pleads non informa- 
us, there ſhall be judgment thereon. 1 Bro. Ent. 202, 
204." 3 

If the tenant makes default in another term, a petit cape 
ſhall flue. 2 Sand. 46. 1 Vent. 60. And if he cannot 
ſave his default upon the return of the petit cape, there ſhall 

be final judgment againſt him. 5 Com. Dig. 245. 
Bo, if the tenant pleads that the huſband is alive, and the 
demandant at the day for trial is ready with her proofs, there 
ſhall be final judgment againſt the tenant, if he makes de- 
fault. 2 I. 80. 

If. the demandant is not preſent with her proofs, there 
Mall be a petit cape awarded. Id. 

Soy if the tenant makes default at a trial by jury, there 
hall be a petit cape againſt him, and if he does not fave his 
default, there ſhall be final judgment againſt him. 

So there ſhall be judgment by default, though the tenant 
is an infant. * 

The judgment in dower ſhall be hat the plaintiff recover 
ſeiſin of the third part of the tenements demanded. 5 Com. 
Dip. 245. | 

By the flat. Mert. 20 H. 3. c. 1. If ſhe recover the te- 
nements, of which her huſband died ſeiſed, the tenant ſhall 
render damages, viz. to the value of the dower, from the 
time of the death of the huſband until the day, whereon, 
by the judgment of the court, ſhe recovers her ſeiſin. 

And therefore, after judgment for the ſeiſin, and habere 
facias ſeiſinam awarded, if the demandant makes a ſuggeſ- 
tion upon the roll, that her huſband died ſeiſed, there ſhall 


be a wzit to inquire what damages, &c. Clift. ä 


267 ] 


Lev. 38. And upon the return of the inquiſition, there 
ſhall be judgment, that ſhe recover the value and her da- 
mages. Town. Jud. 101. Ray. 366. 2 Med. Ca. 25. Or 
the jury, who try the iſſue, may alfo inquire of the value 
and damages. Or the demandant may remit the value and 
damages, and have an habere facias ſeiſinam immediately. 
Town. Jud. 100. Or, if the remits the damages, and the 
inquiſition is afterwards annulled, ſhe may have another in- 
quiſition for the value of the land. R. Ray. 366. 

If the inquiſition finds that the huſband did not die ſeiſ- 
ed prout eis conſtare poterit, there ſhall be a new inquiſition. 

Leo. 21. 

: It the defendant ſuggeſts, that her huſband died ſeiſed, 
where he was ſeiſed in fee and afterwards granted a rent» 
charge, and retook an eſtate- tail, ſhe will be ſubject to the 
rent; for ſhe is concluded by her own ſuggeſtion, and can- 
not ſay, that ſhe has not dower out of the ſecond eſtate. 
Co. Lit. 33. a. 

If the jury give damages à morte viri to the time of the 
inquiſition, though it is after the judgment, it will be good. 
R. 1 Leo. 56. So, though they give damages beyond the 
annual value of the land. R. Bid. 

But the demandant ſhall not recover the value or damages, 
if her huſband did not die ſeiſed of the freehold and inhe- 
ritance. Co. Lit. 32. . Nor in a writ of dower ad gſlium 
ecelgſic ex aſſenſu patris, right of dower, &c. but only in 
dower, unde nihil habet. Did. Or if the heir comes the 
firſt day upon ſummons, before any demand of dower. 
Bid. Vide ante, No. 5. 2 

Nor if ſhe has dower by the affignment of the heir, in 
chancery, &c. for ſhe muſt recover by plea. Co. Lit. 33. a. 

So the demandant, upon judgment by default after a 
grand cape, ſhall have no damages upon the inquiſition found, 
if there. was no notice of executing the writ of inquiry. 

N. 3. Lev. 409. 
- So, if the demandant has judgment and ſeiſin, and af- 
terwards upon the inquiſition the jury give damages for the 
rent after ſeiſin till inquiſition taken, it will be error. R. 
1 Leo. 56. 

So, * the tenant dies after judgment in dower and writ 
of ſeiſin executed, the demandant ſhall not have a ſcire fa- 
cias for inquiry of damages, after the death of the tenant, 
againſt his heir or terretenants. R. 3 Lev. 275. R. 1 Sid. 
198. 1 Lev. 38. 

/ So, 
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So, if there is error of a judgment in dower, and it is 
affirmed, and before the writ of inquiry executed, the de. 
mandant dies, her executor or adminiſtrator ſhall not have 
a ſcire facias for the damages. 5 Com. Dig. 246. 

80, if the ſheriff, upon a writ of ſeiſin after judgment in 
dower, affigns 20 acres to the demandant, whereof 10 are 
the lands of a ſtranger, and ſhe enters and accepts the reſi- 
due, ſhe cannot afterwards avoid it by ſcire faciat; though it 
is not a third part. R. Mo. 679. 

If dower is demanded of meadow, paſture, c. the ſhe- 
riff may. affign all meadow, c. for dower. R. Mo. 12. 
19. But if the demand is of three manors, the ſheriff 
cannot affign one manor, but muſt aſſign a third part of 
each. Ibid. | 

Damages ſhall be given 4 morte viri, tho' demandant has 
not ſhewn any demand of dower in pais, unleſs the tenant 


pleads, out temps pril. B. R. H. 19. | 
Damages ſhall be given 'till demandant has ſeiſin, though 


ſhe had a writ of ſcifin a year before. bid. 

On a writ of inquiry, the damages ſhould only be the 
third of the value of the land, after deducting reprizes, from 
the death to the time of the awarding inquiry. Barnes, 234. 


PLEADING IN EJECTMENT. 
1. Declaration. 


Muſt demand a Thing certain. 
jectment is now uſually brought for trial of title to lands 


De. 
And it lies of a manor, mefſuage, ſo many acres of land, 
meadow, paſture, wood, &c. an houſe, cottage, kitchen, 
bedchamber, ſtable, a room, an orchard, a rood of land. 
5 Com. Dig. 246. A manor houſe. Dub. Sho. 49. But 
why ſhould there be any doubt ? 

So it lies of tithes, and a portion of tithes, of herbage, 
of the firſt tonſure, of paſture for 100 ſheep, of a coal- 
mine, of a boilery of falt. 

Of land, and a coal-mine in the ſame land, for it is not 
bis petitum, in a perſonal action. Of under-wood. 5 Com. 
Dig. 246. | | 

Of a ſhop, or workhouſe. Hard. 58. Of a mountain. 
Bid. R. cont. 2 Rol. 167. 289. os 
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Of ſo many acres of bog. R. Cro. Car. 512. 

But it does not lie where no certainty appears, whereof 
the ſheriff can deliver poſſeſſion : As, if the declaration is 
of a tenement. Mar. 96. 

Of a repoſitory, of a meſſuage or tenement, of a meſ- 
ſuage and lands to the fame belonging, of a piece of land. 
5· Com. Dig. 246, 7. g : | 
Nor of a fiſhery, rent, or other profit, aprendre. R. 
Cro. Car. 492. 

So it does not lie without ſhewing the quantity and qua- 
lity of the land: As, how many acres of land, meadow, 
and paſture, c. R. 11. Co. 55. 1 Salk. 254. And fo 
much by eſtimation is not ſufficient. Ley. 82. R. Cro. 
Car. 573. | 

There is not any occaſion to uſe the expreſſion, by eſti- 
mation, as you may declare of 5000 acres, though you can 
only recover 5, or of the whole of an eſtate, though you 
are only intitled to a moiety, or a third part, &c. 

It does not lie of all the tithes in D. without ſaying, whe- 
ther they are tithes of corn, &c. Mo. 837. Nor of the 
fourth part of a meadow, without ſaying, how much the 
whole contains. 1 Lev. 213. 

Nor of a caſtle, manor houſe or farm, and lands in X. 
Tel. 118. It does not lie of a rivulet, or water-courſe ; de 
it muſt be of ſo many acres of land covered with water. 
R. Tel. 143. Nor of pannage; for this is only a privilege 
to take pannage. 1 Lev. 213. 1 Sid. 417. 

Yet it ſeems ſufficient, if ſo much certainty appears, up- 
on which the ſheriff can deliver poſſeſſion: As, ejectment 
of a piece of land, called B. or a cloſe of land, called B. R. 
2 Cre. 435. 3 Lev. 97. | 5 

Of tuo cloſes of land, containing three acres of land; though 
it is not ſaid, how much each cloſe contains. Per, 3 F. 2 
Cro. 435. er. place, called The Veſtry. R. 

96. of the s of K. containing go acres. Dub. Sho. 49. 
So of a meſſuage or tenement, and 4 acres of land to t 
ſame belonging, is ſufficient, for the 4 acres; for to the ſame 

belonging ſhall be rejected. R. 3 Lev. 228. 

Of a meſſuage or burgage in H, for they are ſynonimous 
in a borough. R. Hard. 173. | 

Of a meſſuage or tenement, c The Black Swan. 3 
Med. 238. 1 Sid. 295. | | 

So it ſhall be aided, if the verdict finds the defendant 
Net Guilty, for a part which is uncertain. 1 Sid. 295. Or, 
if the plaintiff releaſes as to that. Id. and Hard. 58. 


Very 
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Very exact deſcription is not equally neceſſary in eject- 
ment, as in a precipe. t Burr. 623. Nor fo much ſtrict. 


neſs as was formerly required in ejectments; nor ſuch ex- 
actneſs, that the ſheriff — know without ay other infot- 


mation, for plaibtiff is to ſhew and take poſſeſſion at his pe- 
ril. Ibid. | 
For common of paſlure generally, if joined with lands, will 


be good after. verdict, tho? the kind of common not expreſſ- 
ed. Stra. 54. Of foo acres of mountain, good in Ireland, 
where mountain defcribes the quality rather than the fitua- 
tion. Stra. 71. 

Of the part of an houſe, if by the pleadings it appears 
what part. Stra. 695. Of part of an houſe; as, a place 
called a paſſage room, and afcertained in what part. R. Ray. 


1470. | 
Of a parcel of, &c. if ſufficiently deſcribed by the abut- 


_ tals. Did. Ofa cloſe of paſture, called five acres, contain- 


ing five acres. Did. Of meſſuages and lands, and common 
of paſture, with the appurtenances, good; , for it fhajl not be 
taken for common in groſs, and with the appurtenances, ſhall 
relate to the land. B. R. HF. 127. | 

It lies for cattle-gates, in Yorkſhire. Per Ret, J. Stra. 
1063. For a beaſt-gate, in Suffolk : it inports land and com- 
mon for one beaſt. Stra. 1084. Andr. 106. 

Cattle-gates ſhall be underſtood to mean common of paſ- 


ture for cattle; and after verdict, for common appur- 


tenant. B. R. H. 167. | 
The court will not conſolidate declarations in ejectment 
aguinſt different perfons, tho” the title be the ſame in all. 
Ctra. 1147. y 
Sed qu. de hoc, now? JV. poſt. 271. 
 Ejeftmierit lics by the owner of the foil for land, part of 
the highway; for he has a right to all above and under 
ground, except only right of paffage, and ought to have 
ſpecific remedy to recover the land itfelf. 1 Burr. 133. 
Land is a ſufficient deſeriptien, though part of an houſe 
is built by eneroachment upon it, for plaintiff claims the 
land, not the nuſanee, and more latitude is allowed in eject- 
ments (where ſufficient certainty is enough), than in real 
actions. Bid. | 
. After verdi and affirmance of judgment there, theſe 
deſcriptions were held ſufficient in Ireland. 
In the county of R. without naming a vill. Town and te- 
nement of B. and the fairs and markets thereto belonging, 
| quarter 


— — 
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quarter part of 8. M. and D. A large deer. park ja the 
county of M. 

A ſmall park or field in the poſſeſſion of A. without fay= 
ing where. Sed qu. de hoc ? 

And although the quantity and quality of the land is not 
ſpecified. 1 Bury. 623. 

Ejectment lies in C. B. for land in Wales. Barnes, 
181. | 
For one meſſuage or tenement, bad. Barnes 172. So 
for a meſſuage in A. or B. or one of them. Barnet, 184. 

If there are ſeveral ejectments afainſt different guru and 
all the ejectments for the ſame premiſſes, they be con- 
ſolidated. Barnes, 176. 


2. Muft be upon a good Demiſe. 


The declaration in ejectment muſt ſhew a good demiſe : / 
And therefore, if the plaintiff declares upon a demiſe of 10 
acres of land and 20 acres of meadow, by the name of To acres 
4 more or leſs, it is bad. R. Tel. 166. x 

On a demiſe of tithes, without ſaying, by deed. R. 2 
Cre. 613. qu. Upon a demiſe by A. and Ann his wife, 
where ſhe was named Agnes. R. Cro. El. 776. 

Upon a demiſe of the fourth part of a meſſuage, by virtue 
whereof he entered into the tenement aforefaid, cont. Cro. El. 
286. for it ſhall be reſtrained to ſo much as was demiſed. 
And I conceive that to be law. 

So, if the declaration does not ſhew the vill, where the land 
demiſed lies, except in the per nomen, &c. R. Cro. El. 
822. 

If the declaration alledges a demiſe, by virtue of which 
the defendant was poſſeſſed and afterwards ejefted, it is good, 


though the entry or ejectment is alledged at a day precedent, 


blank, or — — R. 2 Cro. 96. 154. 312. 622. 2 Bul. 
29. Dub. Sid. 8, Cont. Cm. Ei. 766. R. Cont. 3 
Mod. 198. 

So, upon a demiſe by a college or ecclefiaſtical 
withont ſhewing that there was a rent reſerved, -&c. purſu- 
ant to the fat. 13. El. R. Sav. 129. 

A miſpriſion in — demiſe in the iſſue, may be amiended, 
if the declaration delivered was good. 

The uſual and fafeft way of declaring is, to lay the —.— 
the day ſubſequent to a quarter - day (after title accrued), to 
hold from the quarter- day, by virtue of which, plaintiff _ | 

tere 
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tered and was poſſeſſed, and being ſo poſſeſſed, defendant af- 
terwards, to wit, on ſuch a day (vis, the day of the demiſe), 
entered and expelled plaintiff. 

There can be no alteration in the declaration i in the iſſue, 
from the firſt declaration delivered, only in the defendant's 
name. 2 L. Ray. 1411. 

The court will on conſent, but not without, give leave to 
enlarge the time of the demiſe. B. R. H. 165. 


3. Plea, c. 


When a declaration is delivered to the tenant in poſſeſſion, 
the courſe now is, that he, who claims title, muſt procure 
himſelf to be admitted as a defendant, and enter into the 
common rule whereby he agrees to appear and receive a de- 
claration to plead, Not Guilty, and at the trial, to confeſs 
leaſe, entry, and ouſter. In other words, to bring i in queſ- 
tion nothing but the title. 

By the fat. 4 Geo. 2. c. 28. the court may give leave to the 
landlord to defend with the tenant in poſſeſſion, if he appears, 

or if not, to defend alone. 

If the plaintiff in an ejectment, or in an action for the 
meſne profits, afterwards releaſes, he may be committed for 
a contempt z for he is only nominal. 1 Salk. 260. 

I ſhould obſerve for the ſake of thoſe who are unacquaint- 
ed with this mode of proceeding, that its in point of form 
fititious, as the perſon claiming title is ſuppoſed to make a 
leaſe of the premiſſes in queſtion to ſome friend, but gene- 
rally to John Doe, a fictitious perſon, who is ſuppoſed to en- 
ter under his leaſe, and to be ejected, and then he brings 
the ejectment. He is therefore merely nominal, his leſſor 
being the real plaintiff, and ſhould the nominal plaintiff be a 
£Ctitious perſon, yet the court would commit the attorney, 
or other perſon concerned in ſuch a releaſe as * mention- 
ed above. 

By the ſtat. 4 Geo. 2. c. 28. If there is not any tenant in 
ooffeflion, the declaration may be fixed on the door of the 
houſe, or if no houſe, on ſome notorious part of the land. 

But it is proper to obſerve, that this act ſeems only to re- 
late to ejectment for non-payment of rent, where the land- 
lord hath a right to re-enter. 

The deftndant may by a ſpecial rule, defend for ſo much. 

+ If an affidavit, on which a motion is originally made, is 
intitled i in the name of the caſual ejector, and the rule to ſhew 


cauſe, &c. is in the name of the tenant in poſſeſſion, it is 
| wrong, 
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wrong, and the rule ſhall be diſcharged ; for it appears to be 
a different cauſe, and a rule in one cauſe cannot be ſupport- 
ed by an affidavit in another. Andr. 368. 

If ſervants refuſe to call their maſter, or to take declara- 
tion, the court will order leaving it at the houſe to be good 
ſervice. Stra. 575. 
If landlord obtains a rule to be made defendant, the plain- 
tiff at the trial muſt prove that the defendant or his tenant 
was in poſſeſſion. 1 Wilſ. 220. | 

If copy of declaration is tendered to wife of tenant in poſ- 
eſſion, in the ſhop, the notice to appear is offered to be read, 
but ſhe goes away, and declaration is left in the ſhop, the 
court will grant a rule to ſhew cauſe, why not good ſervice ; 
ſo, if tenant keeps out of the way to avoid being ſerved, why 
leaving the declaration at the houſe, ſhould not be good ſer 
vice. 2 Will. 263. | 

In an ejectment for a chapel, the parſon cannot defend 
only for 4 right to enter and perform divine-ſervice, not- 
withſtanding the cafe in Salk. 256. Stra. 914. 

The court will order an infant leſſor of the plaintiff fo 
name a good plaintiff, to be anſwerable for coſts. Sra. 694. 
932. B. R. H. 56. |; 

But not becanle the leſſor hath privilege of parliament. 
Stra. 479. | | | | 

Defendant need not plead the 2 of limitations, for 


plaintiff muſt ſhew a right of poſſeſfion as well as of proper- 
ty. 1 Burr. 60. | 
Twenty years is the time limited for bringing an eject- 
ment after the title firſt accrues, whether to the leſſor of the 
plaintiff or of him under whom he claims, unleſs the perſon 
to whom the title accrued, comes within the ſavings of the 
ſtatute, | | 
If ejectment is brought by one claiming as heir of a copy- 
hold, and the lord of the manor, who claims by eſcheat pro de- 
fectu heredis, applies to be admitted to defend with the te- 
nant in poſſeſſion, or alone; the court will direct the lord to 
bring ejectment againſt the perſon claiming as heir, and he 
to be admitted to defend with tenant, or alone; if the lord 
refuſts, they will diſcharge his rule to be admitted; if the 
perſon claiming as heir refufes, they will admit the lord to 
defend. 3 Burr. 1290. | k 
Though the declaration and ſabſcription are read to the 
wife through a window, and then fixed to the door, and huſ- 
band owns the receipt, it is not good fervice. Barnet, 171. 
Sed gu. if the court would now ſo determine, or at leaſt, 
Vol. I. T , would 
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would not grant a rule to ſhew cauſe why, c. and on hear. 
ing, make ſuch rule abſolute ? ? Vide infra, this Neo. and 
No. 4 

If the declaration is tendered (through a window), and re- 
fuſed, and violence threatned, its ſufficient to leave the de- 
claration. Barnes, 174. Or if tendered, and on non-ac- 
ceptance left on the floor, and the { ubſcription read, fo that 
the tenant who had retired might hear, good. Barnes, 185, 
And where tenants abſcond, the court will order ſervice on 
a ſervant to be :;o0d. 1 188, 189, 190. 

Or if a lunatick, on the perſon who has the cuſtody. 
© Barnes, 190. 

So if declaration is delivered to a daughter or a father, and 


owned by tenant, it is good. Barnes, 175, 176, 183. 


If tenant abſconds, declaration delivered to a ſervant, and 
another fixt on the door, it is good. Barnes, 173. 

The declaration muſt be delivered before the e din-day of 
the term, or no judgment till next term. Barnes, 172. 

Declaration of Trinity, with notice to appear next Hilary, 
appearance of Michaeimas is bad. Barnes, 250. 

Service on church-wardens and overſcers, for an houſe 
they rented for lodging the poor, good. Barnes, 181. 

Affidavit of ſervice on the wives of A. and B. who, or one 
of them, are tenants, bad. Barnes, 174. So, on A. B. te- 
nant, or C. his wife. Barnes, 173. 

But on the wife of the tenant, as ſhe informed deponent, 


and he believes; good. Barnes, 194. 


The landlord is not to be made defendant without the te- 
nant in poſſeſſion, though he refuſes to appear, only joined. 
Barnes, 172. Do if tenant has quitted poſſeſſion. Barnes, 
175. Tenants are not obliged to appear, though indemni- 
fied. Barnes, 173. 

Ejectment on vacant poſſeſſion in London or Middleſex, 
may be moved any time in term. Barnes, 172. 

Notice to appear, given in beginning (though not firſt day) 
of Michaelmas term, in Landon, good. Barnes, 175. 

Appearance mult be entered with filacer, and marked on 
common rule. Barnes, 177. 

The landlord is not made defendant in caſes of vacafit pol- 
{cflion, (except within the act concerning landlords and te- 
nants by leaſe, with clauſe of e he that firſt ſeals 
a leaſe on the premiſſes muſt have fion.. Barnes, 177. 

Though defendant confeſſes leaſe, Sc. he may afterwards 

T-tafide the verdict for variance. Barnes, 175. 


. - {44 & "he Judgment. 
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4. Judgment. 

If the defendant does not appear within four days after 
the beginning of the term after the declaration delivered (if 
the action is in London or Middle/ex) upon an affidavit of de- 
livery of the declaration to the tenant himſelf or his wife be- 
fore the eſſoin- day of the ſame term, with notice to appear 
at the beginning of the term, there ſhall be judgment againfl 


the caſual ejector named in the declaration, and thereupon an 


habere facias poſſeſſionem to put the plaintiff in poſſeſſion. 

Or upon dclivery to the ſervant, if by letter, or otherwiſe 
the tenant in poſſeſſion afterwards acknowledges. ſervice 
thereof. 1 Salk. 255. 

If the plaintiff has judgment for the whole, when he had 
title only to a moicty, it is no error. Dub. Cro. Car. 7. 
But, I conceive there is no occafion for doubt. He muſt 
take care to take poſſeſſion of only a moiety. 

So, if the defendant does not appear within a week after 
the term, when the action lies in another county, and an af- 


fidavit is made of the delivery of the declaration before the 


eſſoin- day of Hilary or Trinity term, with notice to appear 
the next term. | 
If the declaration be delivered in ſuch county before the 


eſſoin-day of Michaelmat or Eafter term, with notice to ap- 


pear the next term, upon ſach affidavit, there ſhall be a rule 
for the defendant to appear in Hilary or Trinity term; and 
if upon ſervice of the rule he does not appear accordingly, 
there ſhall be judgment againſt the caſual cjector. 5 Com. 
Dig. 249. | / 
-- But, after judgment ſigned, a judge, before the affiſe, if 
poſſeſſion is not taken, may direct the plaintiff to accept a 
plea. Sail. 516. | 

If the term expires, pendente lite, yet the plaintiff may re- 
cover damages, though not the term. Vide 2 Stra. 1056. 
And the term ſhall not be enlarged without conſent, though 
the plaintiff was delayed by injunction. 1 Sal. 259. Med. 
Ca. 130. Carth. 3. 
Ik an ejectment be brought to recover poſſeffion of an 
houſe or land void of a poſſeſſor, there muſt be a leaſe exe- 


cuted upon the land, c. and before judgment, there ſhall 


be an affidavit ot the leafe, entry, c. and à rule upon mo- 
tion fob a peremptory plea. R. 1 Salk. 28 . 
Tzbis is the antient mode of proceeding at the common 


law, to recover vacaut poſſeſſions. The perſon claiming title 
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executes a leaſe on the premiſſes, to a friend, intended to be 
plaintiff, and thereby gives him actual poſſeſſion, then ano- 
ther friend, intended to be defendant, puts the leflee out of 
poſſcflion, upon which the future proceedings are founded. 

Where tenants at rack rent, or three fourths of the yearly 
value, deſert premiſſes, and leave ſame uncultivated or unoc- 
cupied, a ſummary remedy for putting the landlord into 
poſſe flion, by two juſtices, is given by the fat. 11 Geo. 2. c. 
19. Y 16. 

% judgment is obtained upon ſervice of A. who counter- 
feits himſelf tenant in poſſeſſion, there ſhall be reſtitution. 
Med. Ca. 73. 

If the plaintiff was non-ſuited, or had a verdict againſt 
him in a former cjectment for the ſame tenements, he thall, 
upon motion, be reſtrained from proceeding, until he pay the 
coſts of the former action. 4 Med. 379. 

If the firſt cjectment was in C. B. and there was a rule 
there to ſtay him in a ſecond until coſts paid, there ſhall be 
the ſame rule in B. R. if he afterwards ſues there. 1 Salk. 
255 | | 
But the defendant in a former ejectment ſhall not be re- 
ſtrained, if the verdict was againſt him, until he pay the 
coſts ; for, though he was barred before, the new ejectment 
by him, is not vexatious. R. 4 Mod. 379. Sed gu? 

So, if the defendant brings error, and afterwards delivers 
a declaration in ejectment, he ſhall not be bound to pay the 
coſts upon the firſt ejectment. 1 Salk. 259. Yet the court 
will ſtay all proceedings on the ſecond ejectment, until error 
determined. 1 Salk. 258. V. 451. | 

If a mortgagee brings ejectment, the court will order him 
to ſhew cauſe, why on payment, or bringing into court prin- 
cipal, intereſt and coſts, proceedings ſhould not be ſtaid. 
Stra. 413. The caſual ejector cannot confeſs judgment. 
Stra. 531. 

If plaintiff had rule for trial at bar, but it being on a 
wrong demiſe, delivers a new ejectment, the court will not 
grant a new trial at bar, but on payment of coſts of the for- 
mer ejectment. Stra. 548. | 

Plaintiff ſhall not proceed in a new ejectment, until he 
has paid the coſts of the firſt, though he has brought a writ 
of error. Stra. 554. V. 450. 

If there is judgment for defendants in ejectment on the 
demiſe of huſband and wife, (the remainder. being in the 
wife, who proceeds after her huſband's death) becauſe te- 
nant for life, though a papiſt, educated abroad, may con- 
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form; and on his death, the wife brings new ejectments 
againſt ſome of the former defendants and others, the court 
will ſtay proceedings in the new, until the coſts of the old 
are paid. Stra. 1152. 

In ejectment on two demiſes of different lands, judgment 
to recover his term, in the ſingular, is good. Stra. 835. 

After judgment, on re- entry for non-payment of rent, 
and before writ of poſſeſſion executed, the court will ſtay 
proceedings, on payment of rent and coſts. Stra. goo. 


If there are two counts in the declaration on two demiſes 


of different perſons of the ſame premiſes, and judgment is 


entered for plaintiff on one count, and for defendant on the 


other; the court, on error, will interpret the tenementa 
predif?, as to the ſecond, to mean the ferm in the premiſſes, 
and it will be well. Stra. 908. - 

Or, if the judgment is, that plaintiff recover his terms (in 
the plural) on two demiſes of the ſame premiſes for the ſame 
term, both as to commencement and duration; on error 
brought, the court, in order to ſupport the judgment, will 
intend, that the two leflors were joint-tenants, and made 
ſeparate leaſes. Stra. 1180. Will. 1. 

If judgment is regularly figned, but without loſs of trial, it 
may be ſet aſide on payment of coſts, and taking notice of 
trial. In B. R. as in C. B. Stra. 975. 

The notice to appear, muſt be to appear on the firſt day 
in full term, not on the effoign-day. Stra. 1049. 
This is where the premiſſes are in London or Middleſex. 

The court cannot ſtay proceedings after ſpecial verdict in 
ejectment, though the leſſor of plaintiff's title is at an end; 
for he may proceed for damages and coſts. Stra. 1056. 

| Leaving beer in an ale-houſe-cellar, is keeping poſſeſſion, 
and if judgment is ſigned on a leaſe as on a vacant poſſeſſion, 
it ſhall be fer aſide. Stra. 1064. 5 

On the application of the mortgagor, or his aſſignee, of 
the equity of redemption, the court will ſtay proceedings in 
ejectment, on payment of principal, intereſt, and coſts, with- 
out paying money due on a bond ; but not if he was an 
heir. Stra. 1107. Andr. 341. a 

There ſhall be a rule for judgment, on affidavit of the meſ- 
ſuage being empty and door ſhut, of leſſor 3 by 
ſtanding in the threſhold, and taking hold of the knocker, 
leaſe, entry, ufer, and delivery of ejectment. B. R. H. 
112. 

On ſtay ing proceedings on payment of arrears of rent and 
coſts, the landlord ſhall only * land- tax for the rent, and 
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not what was paid more on account of improvements. Stra. 
1191, Will. 21. | 

On payment of principal, intereſt, and coſts, the court 
will ſtop proceedings in cjectment on a N and on 
the bond for performance of coyenants; and will diſcharge 
defendant out of cuſtody, though he had agreed to convey 
the equity of redemption to the plaintiff, if the plaintiff has 
not tendered him a canveyance to be executed. Wrilf. 80. 

If the landlord (by virtue of the Hat. 11 Geo. 2. c. 19.) ap- 
pears alone, and after judgment for plaintiff brings error, 
plaintiff cannot have execution until error determiped. Stra. 
1241. 

If leſſor of plaintiff dies after iſſue joined, and before the 
aſſiſes, and plaintiff is non-ſuited, becauſe defendant does 
not confeſs leaſe, entry, and ouſter, the executor of the leſ- 
ſor ſhall not have coſts taxed on the common conſent-rule. 
2 Will. 7. p | | : 
A judgment in ejectment is a recovery of the poſſeſſion, 

without prejudice to the right; and he who enters under it 
can only be poſſeſſed according to right ; and he who reco- 
vers a naked pofſeflion only without right, can convey no 
other to his feoffee. 1 Burr. 60. 

On a ſpecial verdict, it ought to appear that leſſor of 
plaintiff might enter at the time he brought the ejectment. 
Ibid. | . | 

A leaſe under a power made unfairly, and in prejudice of 
thoſe in remainder, found in the cuſtody of the maker at his 
death, ought, at the trial, to be preſumed to have been ſur- 
rendered, to let in the ſtatute of limitations. Bid. 5 

One who recovers land, part of an highway, muſt reco- 
ver it ſubject to the caſement, and the fheriff muſt deliver 
poſſeſſion ſubject to it. 1 Burr. 133. | | 
If in ejectment againſt two, one dies, after iſſue, but be- 
fore trial, the death muſt be ſuggeſted on the plea- roll, but 
need not on the ni privs roll: it muſt be awarded, that 
proceedings ſtay againſt the deceaſed ; but no need of guod 
quer. nil capiat,. and judgment muſt be, not for a moiety, 
but that plaintiff recover his term, however he mult take 
execution for no more than he has a right to recover. - 
I Burr. 362. | Shs | 
The nominal plaintiff and caſual ejector are to be conſi- 
dered as the fictitious form of an action really brought by 
the leſſor of the plaintiff againſt the tenant in poffeſſion, 
who are ſubſtantially the only parties to the ſuit. | 
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There is no diſtinftion between judgment on verdict, or 
by default. 

An action for meſne profits is conſequential to a recovery 
in ejectment, and may be brought by leflor of plaintiff in 
his own name, or that of the nominal leſſee. 

The tenant is concluded by the judgment, and cannot 
controvert the title; conſequently, cannot controyert plain- 
tiff's poſſeſſion, which is part of his title. This judgment 
only concludes the parties, af to the ſubje& matter of it; 
beyond the time laid it proves nothing at all. 

As to the length of time, the tenant has occupied, or as 
to the value, the judgment proves nothing ; therefore, 
they muſt be proved, and the occupation muſt be withio the 
time laid in the demiſe. R. by all the judges unanimouſly. 
Aſlin v. Parker, M. 32 Geo. 2. 2 Burr, 665. 

I conceive, if the plaintiff, in an action for the meſne pro- 
fits, is content with them, from the time of the demiſe in 
the ejectment, until recovery of poſſeſſion, the judgment is 
ſufficient evidence of the /ength of time, that he need only 
prove the judgment, execution of writ of poſſeſſion, and va- 
lue. If he chooſes to go for meſne profits, antecedent to 
the day of the demiſe, he muſt alſo prove his title, during 
the antecedent period, and the occupation of the defendant. 
Vide poſt. and vide Bull. Ni. Pri. 86, 

If the landlord (on tenant's not appearing) makes himſelf 
defendant, and plaintiff obtains judgment againſt him, and 
moves for leave to take out execution againſt the caſual ejec- 
tor, and defendant, who has regularly ſued out error betore 
this, does not ſhew it for cauſe againſt the rule for execution, 
which is made abſolute ; and poſſeſſion delivered, this ſhall 
not be afterwards ſet afide as irregular. 2 Burr. 756. 

If tenant in poſſeſſion abſconds, and plaintiff, (the land- 
lord) ſerves hjs houſe-keeper, and fixes another copy of the 
declaration on the premiſſes, on motion and ſervice of the 
rule in like manner, judgment ſhall be entered againſt the 
caſual ejector. 2 Burr. 1116, Id. 1181. | 

The court would not arreſt judgment of Hillary, 1 Ges. 
3. becauſe the declaration alledged defendant entered againſt 
the peace of the ſaid king, and laid the demiſe in the thirty- 
third year of the ſaid king. 2 Burr. 1159. 

On judgment againſt the caſual ejector, meſne profits 
ſhould be recovered from the delivery of declaration to te- 
nant in poſſeſſion, or from actual demand; on judgment a- 
gainſt tenant in poſſeſſion (or landlord) from oer admitted 


by common conſent- rule. Barnes, 87. 
Actions 
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Actions for meine profits ſhould not be favoured, as they 
tend to create double expence, and plaintiff ſhould be rea- 
dy at the trial of the ejectment, to prove his damages. 
Ibid. 

This is certainly right, in point of juſtice, but in many 
years experience, I muſt confeſs, I have never known an in- 
ſtance of it. 

If the landlord is added defendant to one tenant, who ap- 
pears for a part, and defends alone for other part where te- 
nant refuſes to appear, plaintiff ſhall have judgment for this 
Jaſt part againſt caſual ejector, with a ſtay of execution. | 
Barnes, 179. 

If ſome defendants confeſs leaſe, c. and * is a ver- 
dict againſt them, and others do not confeſs, and are ac- 
quitted, plaintiff ſhall have judgment as to thoſe defendants, 
againſt caſual ejeftor. Barnes, 174, (118) 

On ſtaying proceedings, upon payment of money due, 
the peer will make juſt allowances. Barner, 
176. 

If mortgagee has given notice, that he requires a bond, 
(alien on the eſtate) to be paid, as well as mortgage, there 
cannot be a rule to ſtay proceedings on payment of 
principal, intereſt, and coſts, or mortgage only. Barnes, 
177. 

But this does not extend to a bond due to an aſſignee in * 
own right. Barnes, 182. 

Rent due to leflor of. plaintiff as deviſce, more due to 
him as executor, proceedings ſtayed on paying what due to 
him as deviſre. Barnes, 184. 

If judgment is ſet aſide, and poſſeſſion ordered to be re- 
ſtored, but leſſor of plaintiff abſconds, ſo the rule ineffec- 
tual, a writ of reſtitution ſhall iſſue. Barnes, 178. 

On nonſvit for want of confeſſing leaſe, Wc. plaintiff muſt 
proceed for coſts on the common rule; if inſtead thereof he 
takes fi fa. it ſhall be ſet aſide. Barnes, 182. 

If a landlord made defendant, does not appear to confeſs, 
Sc. execution ſhall be againſt the caſual ejector. Barnes, 
182, 185, 186. | 

If the declaration is wrong intituled, (as 17 G. inſtead of 
16 & 17 G.) no rute for judgment. Barnes, 186, 

If a rule be to defend for two-thirds, and judgment for 
the reſt, there ſhould be an indorſement of what part to take 
poſſeſſion. Barnes, 191. 

Judgment ſigned againſt caſual ejector; for a miſtake in 
the body of the plea of the name of the leſſor of the * 
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tiff, inſtead of nominal plaintiff, ſhall be ſet aſide with 
coſts. Did. 

If declaration is delivered without prothonotary's name on 
it, yet on motion, the court will make rule for judgment, 
unleſs appearance in the uſual time, notice of prothonotary's 
name being given. Barnes, 292, 3. 

Not every perſon claiming title, is landlord within 4 Geo. 
2. c. 28. but one who is in ſome degree of poſſeſſion, as by 
receiving rent, Wc. Barnes, 193 

Proceedings ſhall be ſtayed, if the premiſes are lands i in 
antient demeſne. Barnes, 194. 

The court will not give leave to take out execution on 
judgment againſt caſual ejector, after verdict for plaintiff, 
pending error brought by defendant. Barnes, 208. | 

For non-payment of iſſue, it may be ſigned againſt de- 
fendant, but not againſt the caſual ejector. Barnes, 252. 

In action for meſne profits, if the tenant has been ſerved, 
but has not entered into the common rule, and the landlord 
was made defendant, the title need not be proved, but poſ- 
ſeſſion muſt be proved in both; if he has entered into the 
common rule, if the action is by the leſſor, his poſſeſſion 
muſt be proved, if by leſſee, it need not. Barnes, 456, 472, 


473: 

- If the judge who tried the cauſe reports, that a general 
verdict was good for part, bad for part; rule that plaintiff 
ſhall take poſſeſſion of that part only which judge reported 
good. Barnet, 468. 

Action for meſne profits may be brought in the name of 
the nominal plaintiff, after judgment by default againſt the 
caſual ejector; coſts of ejectment inſerted in the declaration 
as conſequential damages; on trial, it is ſufficient to give in 
evidence, the judgment, writ of poſſeſſion, and return of 
execution, defendant's occupation of premiſſes, their value, 


and coſts of ejectment. Barnes, 472, 3. 


PROCEEDING IN ERROR. 
I. In what Court it ſball be brought, 
When in the ſame Court. 


Error ſhall be brought in the ſame court, where the judg- 
ment was, or in another court. Error may bein the ſame 
court 
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court where the judgment was given, when the error is not 
aſſigned for any fault in the court, but for ſome defect in 
the execution of proceſs. So for default of the ſheriff or 
other officer upon an irregular proceſs : As, if the defend- 
ant is outlawed upon an exigent awarded before a pluries ca- 
piat, or upon a capias ad fatisfaciendum, where no captas lies 
in proceſs. So, for miſpriſion of the clerk : As, for falſe 
Latin, Sc. Bo, for default in execution. | 

So, for error in fact: As, that the defendant appeared 
by attorney, being an infant; that the plaintiff was a feme- 
covert; or died before iſſue, c. And for error in fact, it 
muſt be in the ſame court. Vide, 5 Com. Dig. 254, 5. and 
pot. No. 4. 

So, in criminal caſes upon indictment, error may be in 
B. R. upon a judgment in the ſame court, as well for error 
in law as error in fact. R. 1 Lev. 149. But ſemb. that it 
was only for error in fact. 1 Sid. 208. And fo I ſhould 


ſuppoſe. 


But error in the ſame court, which coram vobis refedet, 


does not lie for default of the court itſelf : As, if error be 
affſigned for matter in law. Or for default in adjudicatione en- 
eoutionts, Or for default of a continuance. 5 Com. Dig. 
254- | 
Error coram vobis lies not on a judgment after affirmanceay 
in the exchequer-chamber. Stra. 690. 


If a writ of error be quaſhed for any fault but variance, 


error coram vobis lies. L. Ray. 1403. 
2 WheninC. B. 


Error lies in C. B. of a judgment before juſtices of aſliſc. 
5 Com. Dig. 254. cites 1 Rol. 745. I. 39. But it was R. 


cont. Dy. 250. 1 Leo. 55. 3 Les. 159. 
So, of a judgment in London, or other inferior court. 


.de. D; © 
So a wfit of falſe judgment lies in C. B. as well as in B. R. 
2 Inſl. 138. 5 


3. I B. R. 


FErxror lies in B. R. of a judgment in C. B. or of a judg- 
ment upon the plea- roll in chancery. Or in a county pala- 
tine. And formerly of a judgment in Ireland. 5 Com. Dig. 


254. 
So, 
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So, in Valet. Id. cites. Cont. 1 Rol. 145. J. 27. 30. 
21 H. 9. 33.6. By the flat. 28 H. 8. c. 3. Vide 27 H. 8. 
c. 26. Ia a real action, though error in a perſonal action 
is before the preſident and council of the marches. Mo. 
248. . . | 
So, in an ejectment in Wales; though it is a mixed ac- 
tion. R. Mo. 248. 

90 error lies in B, R. upon a judgment againſt a peer at- 
tainted before the Lord High Steward. Per Twiſd. 1 Sid. 
208. 1 Lev. 149. 

Upon a judgment at the ſeſſions of Old Bailey by commiſ- 
ſion. 2 Lev. 107. So upon a judgment in London, before 
the Mayor, upon an information. 2 Cro. 538. Vide in- 

4. 

But error does not lie in B. R. of a judgment in the exche- 
quer. 4 Inft. 51. 406. Or of a judgment before juſtices in 

re. I Rol. 745.1. 35. Or of a judgment in London. 2 
Lev. 107. Vide ſupra. Or a judgment in the cingue ports. 
1 Rol. 745. J. 5. R. Dy. 376. Dub: 1 Sid. 166. Ora 
judgment in the /fannaries. 1 Rel. 745. l. 20. Nor upon 
a judgment in a ſummary way before the cenſors of the col- 
lege of phyſicians. R. 1 Salt. 144. Nor upon a judgment 
in B. R. upon a caſe ſtated ſent to them by chancery. Med. 
Ca. in Eg. 5. 


4. In the Exchequer. 


By the fat. 27 El. c. 8. On judgment in B. R. in debt, 
detinue, covenant, account, action upon the caſe, treſpaſs, 
or ejectment, the party grieved may remove the record into 
the ercheguer, before the juſtices of C. B. and barons of the 
exchequer, who, or fix of them at leaſt, may affirm or reverſe 
the judgment, but not for want of juriſdiction in B. R. or 
want of form, Sc. Lev. Ent. 82. 

And this extends to debt upon the /?at. 2 Ed. 6. c. 13. 
for not ſetting out tithes. Cra. Car. 142. 1 Sid. 240. 
And debt upon the ſtat. of uſury. Dub. 1 Sid. 240, D. 
. cont. 5 Mod. 230. Though the action be by the king and 
party. D. Cro. Car. 142. IL. Ray. 275. Cont. 1 Vent. 49. 
Vide infra. 4 

Error lies in the excteguer for error in fact, as well as for 
error in law. R. Cro. 2 731. R. 2 Cro. 5 R. Hob. 5. 
Per 3 J. Berkley, cont. Cro. Car. 514. Vide infra. | 


: And 
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And it ſhall be tried by i prius out of the exchequer. 
Cro. Car. 514. 

So for error in proceedings in B. R. 5 Co. 28. a. 

But error does not lie by this ſtatute in the excheguey, 
when the ſuit is commenced in B. R. by original. 1 Sand. 
346. 1 Sid. 424. Nor upon a judgment in B. R. in a writ 
of error. 2 Bul. 162. V. 27 El. c. 8. Nor where the 
king is a party: As, in an action by qui tam, Wc. Ley. 82. 
Vid ſupra. 

Nor in an action not — in the fatute, for it ſhall 
not be extended by equity : As, in re/cour, though it is of 
the nature of treſpaſs. R. 2 Cro. 171. Nor in rep/evin. Cre. 
Car. 142. 2 Kol. 140. 

In ſcandalum magnatum, for it is not a mere action upon 
the cafe, but founded upon the fat. 2 R. 2. 

Nor in a ſcire facias againſt bail, Or a ſcire faciat againſt 
an executor or adminiſtrator upon a judgment in debt. 5 
Com. Dig. 251. which vide, as to the two laft points, many au- 
thorities, pro et con. 

Nor in a 1 facias upon a judgment in debt or other ac- 
tion named in the ſtaf. 27 El. after the affirmance of the 
firſt judgment in the exchequer. R. 5 Mod. 230. 1 Salk. 263. 

80 error does not lie in the exchequer for error in fact, 
except ſuch by which the writ abates. R. Hob. 5, R. 2 
Lev. 38. Vide ſupra. 

So, if a writ of error in the exchequer is diſcontinued, 
after the record removed, error does not lie, which coram 
vabis, &c. but there muſt be a new writ of error. R. Jon. 

14. Semb. Cont. 2 Cro. 135. R. acc. 2 Cro. 384. 620. 

Error does not lie in the exchequer upon an award of ex- 
ecution in a ſcire faczas only, but the writ muſt alſo include 
the judgment in the former action; for a judgment not 
founded on the merits of the cauſe is not within the flat. 27 
El. c. 8. Andr. 287. 


5. Inthe Exchequer Chamber. 


By the Fat. 31 Ed. 3. c. 12. On complaint of error in 
the exchequer, the Lord Chancellor and Lord Treaſurer ſhall 
cauſe the record to come before them, and taking the juſ- 
tices and other ſages as to them ſeemeth, and calling the ba- 
rons to hgar their informations, and the cauſes of their judg- 
ments, ſhall examine the buſineſs, and if they find any er- 
ror, amend the rolls, and ſend them to the exchequer, &c. 
for execution. 


Be- 
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Before, error in the exchequer was examined in parlia- 
ment, or before ſpecial commiſſioners. 4 I. 105. 

The chancellor and treaſurer are the judges here, and 
judgment ſhall be entered purſuant to their ſentence, though 
the other juſtices differ in opinion. 4 Inf. 105. R. 5 
Med. 42. R. 8 H. 7. 13. a. h 
And therefore, if there is no chancellor or treaſurer, er- 
ror cannot be brought. Dub. Hard. 147. 

But by the far. 16. Car. 2. c. 2. If the chancellor or 
treaſurer, or either of the chief juſtices be preſent, error 
ſhall not abate or be diſcontinued ; but no judgment ſhall 
be given, unleſs both Lord Chancellor and Treaſurer, be 
preſent; or by the far. 20. Car. 2. c. 4. If Lord Keeper be 
preſent in the vacancy of Lord Treaſurer. 

The writ of error ſhall be directed to the treaſurer and 
barons; for the record is in their cuſtody. 4 Inf. 105. 
Sav. 36. 1 Co. 11. And it lies upon a judgment, where 
the trial is by records, as well as upon a judgment by con- 
feſſion, upon a verdict or a demurrer. R. 4 Leo. 104, 5. 

It will be error, if the chancellor and treaſurer do not call 
in the other juſtices. Semb. 8 H. J. 13. 

Error does not lie in the exchequer-chamber upon an 
award of execution only. Stra. 1102. 


6. In Parliament, c. 


Error of a judgment in B. R. lies in parliament. 4 If. 
21, As well for error of a judgment there given upon a 
writ of error, as in an original cauſe. 5 Com. Dig. 256. 

So, though error may be in the exchequer, by the fat. 27 
El. c. 8. in ſeveral caſes; yet it may be in parliament imme- 
diate. R. Ca. in Parl. 56. Or after judgment in the ex- 
chequer. Ca. Parl. 110. And this by the fat. 27 El. c. 8. 

So error lies in parliament upon a judgment in the exc/e- 
guer- chamber. Ca. Parl. 12. 58. 

But upon an original judgment in the excheguer, error 
does not lie in parliament, before it is affirmed or reverſed 
in the excheguer-chamber. Ca. Parl. 56. Salk. 511. 

90 upon a judgment in chancery, it lies in parliament as 
well as in B. R. D. 37 H. 6. 14. f 1 Rol. 745. J. 4. 50 
upon a judgment before juſtices in Eyre. 1 Rol. 745. J. 
35- Or upon a judgment before commiſſioners at St. Mar- 
tin's. 2 Sand. 228. _— 

So error lies in parliament upon an attainder for treaſon ; 
for though the fat. 33 H. 8. c. 20. ſays, that judgment of 
attainder 


ed. Stra. 625. 
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attainder by common law ſhall be of as good force, as if 
done by authority of parliament, this ſhall be intended of x 
lawful attainder. Ha. J. p. 19. So upon a judgment for 
the king, as well as for a common perſon. Id. 22. So up. 
on a judgment in appeal by which the defendant was ac- 
quitted. Id. 20. | 5 

But it does not lie in parliament upon a judgment in C. 
B. before it is affirmed or reverſed in B. R. Id. 20, 21. 


* 


In other Courts. 


Error of a judgment in the huftings of London, lies before 
commiſſioners at St. Martin's. | 
Of a judgment before the ſheriffs of London, lies in the 
huſtings there. 

Of a judgment in the cingue ports, lies before the war- 
dens of the cingue ports, at, Shep-2way. | 

Of a judgment in the ſtannaries, an appeal lies to the 
warden of the ſtannaries, and from him to the prince, or if 
no prince, to the king's council. 5 Com. Dig. 257. 


7. Upon what Judgment. 


Error lies of any judgment in a court of record, though 
it be void, as being out of the juriſdiftion in an inferior 
court. 1 Rol. 744. J. 30. Though it be upon a writ of 
talſe judgment; for the laſt judgment is of record. Id. J. 
27. | | 
It lies upon a judgment for coſts upon a non-ſuit. Id. . 


= 23. 50 in the exchequer chamber. Stra. 235. 


Upon a judgment in ire facias upon a ſtatute, or recog- 
nizance. Dy. 315. 1 Rol. 744. J. 40. 751. 1. 5. 
Upon a judgment by any judge or court of record, which 


acts according to the courſe of the common law, though 


newly erected by act of parliament. 'R. 1 Salk. 263. 
Upon a judgment on an indiftment. Adm. 1 Salk. 266. 
But error docs not lie upon a decree in chancery. 37 H. 


6. 14. 5. 1 Rol. 744. J. 44. 


So, it does not lie upon a perem ptory mandamns. | KR. in 


B. R. and affirmed in parliament. 2 Mod. Ca. 27. Alſo vide 


Stra. 536. Nor on a mandamus, when the return is allow- 


Nor 
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Nor upon an order by juſtices of the peace, they are juſ- 
tices of record. 1 Rol. 744. l. 48. Dub. 2 Jon. 167. 
Though I conceive, there is not room for doubt. 

Nor upon refuſal of a prohibition in B. R. Semb. 1 Salk. 
36. Iapprehend this is law. | 

Nor upon an order, c. of a juriſdiction newly erected, 
which does not proceed according to the common law; 1 
Salt. 263» 

Nor, upon an habeas corpus denied. Dub. Salk. 504. D. 
2 Mod. Ca. 29. How can a writ of error lie in ſuch caſe, 
when there is not any ſuit, or judgment upon record ? 

Nor for a matter of fact, which does not appear upon the 
record; as if a ſtatute /aple is not ſealed, R. Cro. El. 


233. 

10 or does it lie upon an interlocutory judgment before the 
final judgment: As, upon a judgment in partition. Qued 
partitio fiat, Upon a judgment quod computet in account. 
Upon a judgment in treſpaſs, c. by default, before a writ 
of inquiry returned, and final judgment thereon. 5 Com. 
Dig. 257. | 

But a writ of error may be ſued out before final judgment 
ſigned, and if final judgment is delayed, with a view that 
the writ of error may be ſpent, before final judgment, the 
plaintiff may be compelled to fign his judgment; and if he 
does not, I believe, the court hath ordered a writ of error to 
iſſue, at the expence of the plaintiff in the ſuit, or his at- 
torney, and ſet aſide an execution iſſued by ſurpriſe. 

Error does not lie upon a judgment for part, until the 
whole plea is determined: As, in a ſuit againſt ſeveral, if 
there is judgment againſt one, error does not lie until judg- 
ment againſt all the defendants. 11 Co. 39. Nor, if the 
judgment is for part of the demand, until judgmeat for the 
whole. 11 Co. 39. 6. R. Dy 291. 6. | 

Yet, if the party dies, ſo that nothing more is done, er- 
ror lies for the party grieved by the award or interlocutory 
judgment. 11 Co. 41. a. 

So, in ejectment, error lies upon the judgment for the 
term, before a writ of enquiry. X. Lat. 212. 

Or, if there is a ſuit againſt ſeveral, upon ſeveral origi- 
nals, error lies upon a judgment againſt one. 11 Co. 41. a. 
2 Kol. 126. 0 | 

So, it lies after final judgment, before execution or writ 
of inquiry. _5. Com. Dig. 258. | 1 
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If defendant-is found not guilty as to part, there muſt be 
a judgment for him as to that part, or error lies. Stra, 


786. 
8. At what Time it ſhall be ſued. 


If a writ of error is ſued out before final judgment, 
though a mitti is entered upon the roll, and the re- 
cord certified; yet it is thereby removed. R. 11 Co. 
41. 6. 

Yet, after judgment ſigned, error may be ſued before en- 
try on the roll; for it is not entered until the vacation. R. 
1 Rel. 750. 1. 25. 

So, it may be ſued, returnable in B. R. of the ſame 
term, in which judgment was given in C. B. R. 1 Sid. 
104. Though it is teſted before judgment given. 1 R. 
3, 4 

Ad for error in proceſs, which coram vobis, Wc. it muſt be 
ſued the ſame term in which judgment was given. Per Wil- 
liams Tel. 157. 

Although error ſhould be ſued within twenty years after 
the judgment, yet the court will not quaſh it, if brought 
twenty- nine years after, becauſe it would deprive him of re- 
plying the exceptions in the ſtatute. Stra. 837. 

If the writ of error is returnable before judgment, it ſhall 
be quaſhed. Stra. 891. 


9. By whom it ſhall be Sued. 


All parties againſt whom judgment is given ought regu- 
larly to join in error. Though ſome get nothing by the re- 
verſal, they ought to join for conformity. 5 Com. Dig. 
258. 

125 a biſhop in a quare impedit, who claims nothing but as 
ordinary. R. 3 Leo. 176. Cro. El. 65. 

So all executors, againſt whom the judgment was, though 
only one appeared. R. 1 Salk. 312. But if one makes de- 
fault, he may be ſevered. Mod. Ca. 40. | 

And a party may have error, though he was not an _ 
nal party: As, tenant by voucher, or Yeſcript. 1 Rol. 147. 1. 
48. 

So error may be by him, who was privy : As, by the heir. 
F. N. B. 21, N. And he need not ſay, how heir, R. 2 
Cro. 160. 

By 
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By an executor; or adminiſtrator. F. N. B. 21 N. 

So error upon an attainder of treaſon or felony may be 
brought by an executor, as well as by an heir. 

So, by a privy in eſtate : As, by him in reverſion or re- 
mainder after a term for life or years, when the term is de- 
termined. And by the fat. 9 B. 2. c. 3. while the eſtate for 
life or years. continues. So, by him in reverſion after an eſ- 
tate tail, after the entail is determined. Though it be upon 
a fine by tenant in tail; for thereby the remainder was diſ- 
continued. 

But, it muſt be by ſuch privy as hath benefit by the re- 
verſal : As, error upon a judgment againſt a tenant to him 
and his heirs female ſhall be by the — — who is the 
heir to the ſpecial tail. 5 Com. Dig. 258. 

Upon a judgment of land of — nature of Borough Engi. 01 
it ſhall be by the youngeſt ſon. F. N. B. 21. L. 

It muſt be by him in immediate remainder. R. 5 Med. 
396. And if the remainder was not executed, the plaintiff 
ia error ought to make himſelf heir to him, who Sod in him 
the eſtate executed. Dy. go. a 

If an annuity in fee be recovered againſt the heir Wn the 
grant of his anceſtor, the adminiſtrator of the heir ſhall not 
bave error. R. 1 Rol. 749. 1.35; And a man, who is nei- 
ther party nor privy, ſhall not have error. Id. 747. J. 33. 
As, if money is taken ia the hands of B. by foreign attach- 
ment, B. ſhall not have error to reverſe the. judgment. Id. 

47- J. 50. 
| If * tenant alien, pendente lite, the alienee ſhall not have 
error. 1d. 748. J. 41. Nor an alience of lands after a ſta- 
tute or recognizance as cx Semb. Id. I. 15. cont. 
F. N. B. 22. B. 

Nor bail of a :adgment againſt the principal. Though 
joined with the principal. 5 Com. Dig. 259. 

So a ſtranger cannot aſſign error in arreſt of judgment up- 
on an indictment. Salk. 60. If there are five defendants, 
and three are acquitted, error muſt be by the other two on- 
ly. R. 2 Cro. 138. | 

A reverſal by him, who ought not to have error, may be 
reverſed. R. 1d. & R. 5 Med. 396. \ 

If judgment is againſt two, and one only brings error, it 
is bad, even though the other is dead, if it does not appear ; 
but if it appears any where that the other defendant is dead, 
the ſurvivor may bring error without being executor of the 
decealed. Stra, 233. If Judgment i is againſt two, writ of 

Vor. I. U error 
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error ad grave damnum of one only will not lie. Stra. 606. 
2 L. Ray. 1403. B. R. H. 135. 

The writ of error mult deſcribe the ſuit by the names of 
all the parties, though ad grave damnum of thoſe only who 


bring error. Stra. 682. 
If two executors join in a writ of error, and one of them 


will not affign errors, the court will give the other time to 


ſummon and ſever. Stra. 783. 

If an indictment ſets forth, that the inhabitants of ſuch 
part of three pariſhes as the way lies through, are bound to 
repair, and a writ of error is of a judgment againſt the inba- 
bitanti in general, ad grave damnum of them, it ſhall be quaſh- 
ed. Stra. 1110. | 

If in an action againſt three executors, one pleads plene 


adminmſlravit, generally, and there is judgment againſt him 


de afſets in futuro; and the other two plead judgment and 
plene admini/{ravit ultra, and a verdict againſt them; they 
muſt all three join in error. Wil. 88. | 
Tenant in remainder may bring error againſt a common re- 
covery where the tenant in tail, vonchee, died before the 
judgment; and he need not ſet out a complete title, but 
only ſhew the connection and privity between him and the 
againſt whom the recovery was had. 1 Burr. 410. 
Vide pofl. No. 10. 
Error cannot be taken out in the name of the caſual e- 


jector. 2 Burr. 756. Barnes. 179. 


10. Againſt whom it ſball be ſued, 


Error ought to be ſued againſt all the parties to the reco- 
very. 80 againſt any, who was party or privy to the judg- 
ment. And if any, who was party, has now nothing, yet 
he ſhall be named a defendant in error. F. N. B. 18. 7 


In error of a judgment which concerns land, there ſhall 


be a ſcire facias to the terretenant before he can be ouſted. 
Dy. 321. Ray. 17. And this uſually iffues before the ſcire 
facias ad audiend error. Dy. 321. And it is now the 
courſe of the court to have a ſcire facias againſt the heir and 
terretenants. R. 3 Med. 274. Though the heir is within 
age. Id. So in error upon a fine and common recovery. 
R. Carth. 112. Skin. 273. | 

So in error upon a judgment for the king in an action by 
gui tam, &c. there ſhall be a ſcire facias againſt the informer. 
Sav. 10. ˖ — | In 
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la error to reverſe a common recovery (for the death of 
the vouchee before 1 facias, or any warning to 
the heir is not neceffary. 1 Burr. 410. Vide ante, No. 9. 


11. The Manner of ſuing Error. 


To obtain a writ of error, the attorney from the dogget 
of the prothonotary finds the number of the roll, and there- 
by finds the roll in the treaſury, of which he takes a copy, 
and thereupon the curſitor makes out a writ of error, 

Several writs of error may be ſued at the ſame time: as 
one by the tenant, another by the vouchee. F. N. B. 21. 
M. Andit ſhall be ſued ex officio, though it be againſt the 


king, without petition. 1 Salk, 264. cont. 1 Ver. 190, 175. 


Vide infra. 

When the writ of error is made out, it ſhall be entered on 
the remembrance of the clerk of the errors, who takes a 
note for bail, if bail is required. And then the party and 
his bail enter into a recognlzance before the chief juſtice, 
who ſubſcribes it. 

In what cafes bail is required, and in what manner it 
ſhall be given. Vide pot. No. 12. 

If error is brought in criminal caſes, it muſt be allowed 
by the attorney general, for it is &x gratia, and the chancery 
will not direct it. Eg. Ca. Ab. 414. But, if it is real er- 
ror, and the attorney general refuſes, there may be a petiti- 
on to the king. 

If error is brought in parliament, it ſhall not be allowed 
ern the King's warrant. Vid. Intr. 5. Per Cook, C. J. 

gb. 247. 

So error upon an attainder by indictment ſhall not be al- 
lowed without a petition to the King. Per 2 F. 1 Rol. 175. 

So, in every cafe, where the king is party, and the error 
is in the ſubſtance of the judgment, and not in proceſs, or a 
collateral matter. Sav. 131. | 

The defendant ſhall not be diſcharged out of cuſtody upon 
bail, upon a writ of error in parliament. 1 H. 7. 20. a. 

If error be upon an indictment, the proper courſe is to 
remove it by certiorari, then to have error, which coram nobis, 


Sc. and thereupon the defendant in error gives a rule to al- 


ſign errors. 1 Salk. 266. And if, upon ſuch rule, the 
plaintiff does not affign errors, the defendant may move for 
a peremptory rule, and — if he does not aſſign, he 

| WS rs hall 
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ſhall be non-ſuited, and the defendant may take out execu- 
tion. Id. | | | 
The proceſs in error ſhall be alias and pluriet, and if the 
record is not then removed, an attachment againſt the judge, 
who ought to return the record, to whom the writ was di- 
rected. F. N. B. 22. G. The pluries may be returnable in 
the ſame court with the writ of error, or in chancery. 1d. 
If it is returnable in chancery, and thereupon the record 
certified there, the chancellor with his own hand may bring 


it to the court, where error was brought, without a writ of 


mittimus. Id. 
If after error in the exchequer-chamber, and bail there, 


- error is brought in parliament, there muſt be freſh bail. 
Stra. 527. 

If a rule for better bail is ſerved on a ſervant of plaintiff's 
attorney on Tueſday, though it comes not to his knowledge 
until Saturday, the court will not then grant time to perfect 
bail, unleſs real error can be ſuggeſted. 2 Will. 144. 

In debt on bond conditioned for performance of covenants, 
and judgment by default, although the condition does not 
appear on record; yet this being examinable by -affidavit, 
there ſhall be no bail. Barnes, 72. 

Proceedings ſhall not be ſtayed, becauſe the chief juſtice 
has not ſigned the return. Stra. 1063. B. R. H. 244. 


Error is loſt, if not returnable before the death of the 


chief-juſtice ; but execution may not be taken without leave 
of the court. Barnes, 201. 2 

The court will not non pros a writ of error brought con- 
trary to plaintiff's undertaking, if it appears the judgment 
and undertaking were during his minority. B. R. H. 104. 
If a writ of error returnable in the exchequer-chamber, 
abates by defendant's death, the new writ cannot be to the 
exchequer-chamber, for only a tranſcript of the record is 
there, the record is in the exchequer ; the court will make 
a rule for a remittitur to be entered on the record, with 2 
ſuggeſtion of the death. 2 Yezey, 288. 

B. K. will oblige plaintiff in error in parliament, upon a 
judgment in ejectment, to enter into a rule not to commit 
waſte or deſtruction pending the writ. 3 Burr. 1823. 

If error be of a fine, c. in a county palatine; though it 
be returnable in B. R. yet the court there may, after read- 
ing the writ, without /cire faciat to the defendant, or with 
it, reform manifeſt error. Dy. 321. a. And if the firſt 
judgment be reverſed upon a ſpecial writ of error, both 
judgments may be examined in B. R. Did. 

By 12. 
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12. A ben it ſhall be a Superſedeas. 


A writ of error being allowed (and bail given, when bail is 
required), it ſhall be a ſuper/edeas of any ſubſequent execu- 
tion. 1 Salk. 321. And thereupon a ſuperſedear may be 
ſued out and filed with the ſheriff, Sc. F. N. B. 239. 

So error with notice thereof ſhall be a ſuperſedeas, before 
the writ allowed. 1 Sa/k. 321. 2 Mod. Ca. 130. I have 
given the authorities, but I conceive now, a writ of error is 
not a ſuperſedeat, until allowed, and notice. 

If execution be after a writ of error allowed, without no- 
tice of it, reſtitution ſhall be granted, though the writ of 
error was not allowed *till 24 Oct. and the writ of error was 
teſted the 23d. for of courſe, judgment is not figned ?till four 
days after the beginning of the term, which was the 27 Oc. 

And a writ of error ſhall be a /uper/ſedeas, though it be of 
a judgment in a former writ of error, ia which a fuper ſedea. 
was granted, though the record is not removed, but only a 
tranſcript to the court where error is brought, though no no- 
tice of the writ allowed. 5 Com Dig. 260, 261. | 

If judgment is affirmed, the ſuperſedeas continues until 
the record is ſent back. Bid. 261. 

If error is diſcontinued by the not coming of the juſtices. 

R. 6 H. 7. 15. 6. So if the plaintiff in error is non-ſuited, 
or diſcontinues, or error abates, R. Sho, 404. 1 Salk. 
261, 
In error upon a quare impedit, there ſhall be a non moleſtand 
to ſtay execution till errors diſcuſſed. Dy. 76. 6. Aud, if 
execution be afterwards done, it will be a contempt. R. 2 
Bulſt. 194. | 

But if execution is executed, before error allowed, or no- 
tice, there ſhall be no reſtitution. 1 Salk. 321. Mod. Ca. 
130. 

Though it was returned or filed after error notified. Med. 
Ca. Bid. And if it is levied in part, ſuch part may after- 
wards be applied to the debt. R. Tel. 6. For the ſheriff 
may return the goods, and afterwards upon a venditioni expo- 
nas, fell them. Did. | 

But without a venditioni exponar, the ſale will be void. 
R. 1 Rol. 894. J. 10. 

If awrit of error abates, a new writ of error in the ſame 
court is no ſuperſedeasr. R. 1 Mod. 285. Nor error in par- 
liament, and errors aſſigned, if the parliament be diſſolved. 


R. Ray. c. 
. 5 U 3 So, 
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So, if error is in parliament, and it abates by prorogatĩ- 
on, though there is no default of the party, yet a new writ 
of error returnable at the next ſeſſions of parliament is is no 
ſuperſedeas, 5 Com. Dig. 261. 

So, where the firſt writ of error is returnable at the next 
ſeſſions of parliament, it is no ſuperſedeas in reſpect of the 
diſtance of the return. R. 1 Vent. 266. where a term inter- 
venes. Semb. 3 Med. 125. 2 Leo. 120. 

So, if a writ of error js returnable in B. R. or exchequer, 
after the next term. 1 Vent. 266. or, on the laſt return of 
the next term; for it ſeems an affected delay. Semb. 1 Sid. 
45. 154. 1 Vent. 266. 

So, if judgment is affirmed in the exchequer-chamber, and 
after a ſcire facias thereupon a quare execution non, Wc. is 
brought, and execution is awarded, and then a writ of error 
is brought thereon, it ſhall not be a ſuper/edeas., R. 5 Mad. 
230. 

* if after error, the record is not removed, . delay 
appears. Pr Reg. 210. And the plaintiff may have a writ 
die executione ada. Mod. Ca. 220. So, if by defect in the 
writ of error the record is not removed, execution may be 
taken out without motion. 1 Salk, 265, Otherwiſe if the 
writ of error abates. Did. 

By the ſtat. 3 Tac. c. 8. Error is no ſuperſedeas upon a 
judgment in debt for money only, or rent, or any contract, 
if the plaintiff does not find bail, &c. As, in debt, cove- 
nant, c. for non-payment of rent, c. Sho. 14. 2 Keb. 
131. 

Nor by the ſtat. 13 Car. 2. c. 2. on a judgment after ver- 
dict in debt for not ſetting out tithes ; in an action upon the 
caſe upon a promiſe for payment of money, trover, cove- 
nant, detinue, or treſpaſs. 

Nor by the ſtat. 16 and 17 Car. 2. c. 8. On judgment af- 
ter a verdiCt in any perſonal action, or in ejectment or dow- 
er. 

80, it is no ſuperſedeas | if bail is not found purſuant to the 
ſtat. 3 Jac. where error is upon a judgment in debt upon a 
bond for payment of ſo much money as A. ſhall declare due 
upon account between them. R. Per 3 F. 1 Lev. 117. 

So error in parliament is no ſuperſedeas, if a new recogni- - 
Zance is not given by bail, where there was bail upon error 
before brought in the ſame cauſe in B. R. for ſuch bail are 
not liable to the coſts in parliament. R. 1 Salk. 97. R. 2 
Nr. Ca. 1 IRS Hal * 2 * 
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But bail is ſufficient, though the defendant himſelf doth 
not give his recognizance. R. Carth, 121. 

There may be exception to the bail, without notice, but 
they cannot take out execution, without a four day rule for 
better bail. 1 Salk. 98. 

By the flat. 13 Car. 2. and 16 and 17 Car. a. thoſe 
clauſes do not extend to error by an executor or adminiſtra- 
tor, nor are they within the fat. 3 Fac. c. 8. if error is 
brought by them upon a judgment againſt the teſtator, &&c. 
or againſt themſelves as executor or adminiſtrator. Other- 
wiſe, if the executor or * is chargeable de bonis 
prop ropriis. 5 Com. Dig. 

So the fat. 3 5g c. % "lou not require bail in error upon 
a judgment in debt upon a bond for performance of cove- 
nants. Bid. Though the breach be for non-payment of 
rent, c. Bid. Nor in error upon a judgment for pay- 
ment of money at the return of a ſhip, and performance of 
the articles of a bottomree contracti. R. 8ho. 14. Dub. Med. 
Ca. 38. Vide infra. 

Nor in debt for not performing an award. Or for ar- 
rearages of an account. 5 Com. Dig. 252. 

Nor in error upon a 3 in an action upon the caſe, 
upon a bill of exchange E 15. Nor in debt upon a 
bond to indemnify. Id. 

Nor in error brought lt an avowant for rent by the 
plaintiff in replevin ; for it is not debt brought by him. R. 
Heb. 265. 

On a bottomree-bond, there muſt be bail. Fra. 476. 

Though an executor is not obliged to give bail, yet if he 
gives it, it is good. Stra. 745. 2 L. Ray. 1459- 

If bail do not apply to ſtay proccedings, pending error, 
*till the time to ſurrender is out, the court will not give them 
any time for that purpoſe, but only four days to pay the mo- 
ney after judgment affirmed. Stra. 1270. 

Bail is not requiſite on bringing writ of error on judg- 
ment, in an action of debt, founded on a prior judgment. 
R. by all the Judges. Bidleſon, v. Wytel. T. 4 Geo. 3. 3 
Burr. 1545. 

Nor on judgment, in action of debt upon 2 recognizance 
of error. Id. 1566. 

If rule for better bail is ſerved in vacation, defendant 
muſt juſtify before a judge, or execution may iſſue. Barner, | 
211. 

If there is a verdict againſt four defendants, and judg- 
ment by default againft a _ who brings error, —_ 

Ai 
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bail : court will give leave to take out execution againſt the 
four. Barnes, 202. 

A certificate from the clerk of the errors, that bail is not 
put in, is not neceſſary before taking out execution. Barnet, 
212. 

If the defendant is taken on ca. ſa. and bail in error is af- 
terwards perfected, he ſhall be diſcharged; but on a fi. fa. 
the proceedings, ſo far as the ſheriff has gone, muſt Rand. 
id. 

In ejectment, after verdict, though writ of error allowed, 
if no recognizance entefed into, nor bail put in, plaintiff 
may take out bab. fac. pofſ. and take poſſeſſion. bid. 

If defendant, a priſoner, brings error, and puts in bail, 
he ſhall have a ſuper/ſedeas ; for though the writ ſhould be 
non-profſ'd for want of tranſcribing, bail are liable. Barnes, 
499+ 
If upon the return of a ſcire facias, the plaintiff aſſigns 
his errors, all further proceedings ſhall be ſtaid upon it ; but 
where he ſtands out upon pleadings to the 5 fa. execution 
ſhall go, if it be adjudged againſt him. Stra. 390. 

A writ of error in parliament is no ſuperſedeas, if it be 
not tranſcribed in fourteen days, and the parliament be diſ- 
ſolved. Bunb. 64. 

If error is brought in parliament, though the houſe is 
prorogued, and the record has not been -tranſcribed, the 
court will not on motion grant leave to take out execution, 
Tbid. 1 31. | 

It is a ſuperſedeas, though ſued out before Judgment. 
Stra. 631. If plaintiff defers ſigning judgment till error 
ſpent, and then brings debt on Judgment, the court will or- 
der a new writ of error at che attorney's expence. "_ 

fy | 
* error brought, plaintif cannot take out a ca. ſa, 
and return non et inventus, in order to proceed againſt the 
bail. Stra. 867. And if he does, it ſhall be ſet aſide with 
coſts. B. R. H. 315. Stra. 1186. Will. 16. 

If error abates by the act of plaintiff (as if feme-lole mar- 
ries) execution ſhall go. Stra. 880, 1014. | 
Alfter affirmance, error coram vobit, without leave is no 
ſuper ſedeas, for it cannot be allowed without leave. Stra. 

49% 

K On an action brought upon the recognizance, on affirm- 
ance of judgment in cjectment, if defendant pleads no da- 
mages occurred, and plaintiff replies non-payment of coſts, 


| and on defendant” 5 motion, it is referred to the maſter to ſee 
What 
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what is due, plaintiff ſhall have the meſae profits as well as 
coſts, and it ſhall ſtay in the maſter's hands until writ of 
inquiry for meſne profits is executed, and then proceed- 
ings to ſtay. B. R. H. 373. 

If plaintiff pleaſes, he may waive the damages ariſing 
from waſte and meſne profits, and be ſatisfied with the coſts 
awarded; and then there is no need of writ of inquiry, 
but he may proceed on the recognizance in error without it. 
Andr. 153. ; 

A bond given by A. to B. to pay a ſum certain, (the debt 
of C.) by inſtalments, the laſt whereof is ſtill future, is an 
obligation for the payment of money only, within 3 Jac. 1. 
c. 8. 2 Burr. 746. . 

A writ. of error is a ſuperſedeas only from allowance. 
Barnes, 376. 

No contempt is incurred by taking out execution, until 
after notice of writ of error. 1d. 

Execution after error allowed, and bail, is irregular, 
though the writ of error was returnable before judgment 
ſigned, if it was ſigned the ſame term, even though error 
returnable the eſſoign-day; not if figned in a ſubſequent 
term. Barnes, 197, 180, 260. 

An executor may revive, but cannot take out execution 
pending error. Barnes, 432. | 


13. Record, how removed. 
When error is brought in B. R. of a judgment in C. B. 


a mittimur is written upon the roll, and thereupon the re- 
cord itſelf except in the cafe of a fine) is tranſmitted to BA. 
R. 1 Rol. 752. J. 45. F. N. B. 20. F. 

And in error of a fine in the hu/tings of Oxford, the re- 
cord itſelf ſhall be removed. I Rol. 75 3. J. 5. | 
The whole record ſhall be removed. 5 Com. Dig. 262. 

If the verdict is quaſhed for inſufficiency in point of law, 
apparent upon the record, it ſhall be removed. R. 2 Sand. 
254. a 
"Dat, in error of a fine, only the tranſcript ſhall be re- 
moved; for if it is affirmed, B. R. has no chirographer, 
nor can hold plea in guid juriſclamat. Yet B. R. may fend 
for a note of the fine and reverſe it. Or command the 
treaſurer and chamberlain to take it off the file. 5 Com. 
Dig. 263. 7 | . | | 


80 
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So in error in the excheguer upon a judgment in B. R. only 
the tranſcript ſhall be ſent. 2 Cro. 53 5. So in error in par. 
liament upon a judgment in B. R. tor the chief juſtice con- 
vers the roll with the tranſcript to the houſe of Lords, and 
leaving the tranſcript there, takes back the roll. 5 Com. Dig, 
263. 

If error be in B. R. of a judgment in C. B. though the 
judgment and the record, on which it is entered, de re- 
moved; yet the original ſhall not be removed. 1 Kol. 753. 
J. 7. Nor is it neceſſary in error of a judgment in an inte- 
rior court. Id. I. 10. 

But in error upon a judgment in an inferior court upon 2 
ſcire facias againſt bail, the proceedings in the original ac- 
tion may be returned. X. Ray. 431. | 

And when, upon error, the original, imparlance, war- 
rant of attorney, or other part of the record is not return- 


ed, the plaintiff in error may alledge diminution, and have 


a certiorari for the part not returned. 1 Salk. 267. 

And diminution may be alledged in error upon a judg- 
ment in Wales, in a county palatine before juſtices of 
and terminer, as well as upon a judgment in We/tmin/ler-hall. 
1 Sid. 40, 139, 147. 

It a different original, c. is returned, the defendant may 
alledge diminution, and return a new original. So, if want 
of an original, &c. be aſſigned for error, the defendant in 
error, may alledge diminution, and have a certiorari. Or may 
by rule compel the plaintiff to do it. 5 Com. Dig. 263. 

But, if neither the plaintiff or defendant does it, but 
defendant pleads in nullo eff erratum, judgment ſhall be af- 
firmed. K. 1 Salk, 267. Sho. 76. 

If a certiorari is awarded upon diminution alledged, the 
defendant in error may enter a rule with the ſecondary for 
a return of the writ, and if it be not returned at the day, 

the benefit of it will be loſt. Vid. Intr. 4. 1 Salk. 267. 
But diminution cannot be alledged in error upon a judg- 
ment in an inferior court. 1 Sid. 40. R. 1 Salk. 266. 
Nor after in nullo eff erratum pleaded. Yet after in nullo, 
c. pleaded, the court, ad informandum in matter of fact, 


and for affirmance of the judgment may award a certiorari. 


5 Com. Dig. 263. 


SO, in all caſcs, the court may award a certiorari for any 


part of the record, not returned or miſtaken z for though 
the party is eſtopped by plea of in nullo eft erratum, the 

court ſhall not be. R. 1 Salk. 270. 
If there is a material variance between the writ of entry, 
and the record certified, the record is not removed — 
, 
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As, if it varies in the ſtile of the court. If it varies in the 
judges of the court. Or ſays in curia noſtra, &c. where 
the judgment was in the time of the predeceſſor. So, if it 
varies in the name of any party, his abode, or addition: 
Or mention more or fewer parties. Or a different ſum 


for damages, &c. Or different particulars recovered. Or 
different pariſhes, where the lands lie. 5 Com. Dig. 264. 


So, if the writ be directed to A. of a judgment cram 


bis, and the record is placita coram, B. and afterwards 
there is an entry, that B. died, and A. was made chief 
juſtice. R. Sho. 26. 

If error is ſued, and the record returned before judg- 
ment given. Semb. 1 Lev. 137. 

So, if the writ of error mentions a ſuit by bill, where it 
was by writ of privilege, or by original. R. Salk. 660. 

But, if the writ of error does not mention ſome things 
ſo fully as the record, the writ ſhall not abate for it: As, if 
it does not mention the party's addition. Per Twiſd. 1 
Sid. 104. Per 2 J. Dy. 256, 6. JEN 

If it is of a judgment in Wales, or an inferior court, in a 
guod ei deforceat proteſlando, (Fc. and it omits the proteflands. 
R. 1 Sid. 139. If error of a judgment in quare impedit ſays, 
quia in recordo et reddito fudicii coram vobis, c. where the 
judgment was before juſtices of aſſiſe. Dy. 77. a. 

Or error is to a ſheriff without naming his name, of a 
judgment coram vobis, where it was before a former ſheriff. 
R. Mod. Ca. 61. If a writ of error omits the title of the 
judge, or that the ſuit was by writ, &c. Dub. Godb. 248. 
If a writ of error has a material variance, it abates, and 
the plaintiff ſhall have a new writ. 5 Com. Dig. 264. And 
the plaintiff may by motion quaſh his own writ for expedi- 
tion. Vide 5 Mod. 67. 

If the plaintiff does not aſſign errors, and takes out a 
ſeire factas in the term when the record is removed, it is a 
diſcontinuance. F. N. B. 20. G. Videpoſi. No. 14. 

If the plaintiff or defendant in error dies, the writ 
abates. | 

But the plaintiff cannot quaſh his writ of error upon a 
foreign ſuggeſtion : As, for want of all the parties, &'c. 5 
Mod. 67. | | 

If 4 abates, or is diſcontinued, after the record itſelf is 
removed, there ſhall be a new writ que coram vobis redet, Oc. 
R. 1 Rel. 753. J. 40. R. Tel. 6. So, if error is brought for 
error in fact, Wc. upon a judgment in the ſame court. 
Vide ante, No.3. So, if a writ of error is quaſhed, where 
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the writ was by one, when all the defendants ought to have 
joined. R. 2 Mod. Ca. 31y, 381. 

But, if the record is not removed, there ſhall not be a 
new writ que coram wbis, &c. As, if a writ of error is 
brought before judgment given. R. 1 Rol. 754. I. 20. Vid: 


ante, No. 7. 
So, if a writ of error is quaſhed for a material variance. 


Tel. 6. vide ſupra. So, if only the tranſcript of the record 
was removed. R. 1 Rol. 75 5. I. 10. D. 3. Co. 15. 6. Vide 


_ ſupra. 
If the writ is inter A. nuper de Weſim' in com Midd' and 


the record is only nu er de Weſtm'. if Middleſex is in the 
margin it is well enough. Stra. 316. 

The court may take notice that the record is imperfect, 
and award a certiorari for their own ſatisfaction before errors 
aſſigned. Stra. 440. Vide B. R. H. 118. 

If error in parliament is not tranſeribed in fourteen days, 

the defendant in error, on motion, ſhall be at liberty to take 
out execution, if it is not tranſcribed and certificd in eight 
days. Bun. 69. 5 
If an erroneous writ of privilege is aſſigned for error, it 
muſt be brought before the court by certiorari; the recital 
in the declaration is not ſufficient. 2 L. Ray. 1398. 

The return is good, though the name of office is omitted, 

if it ſays, as to me within is directed. Stra. 695. 
If to a certiorari return is made, that there is no ſuch writ 
remaining in the office, and on a ſecond certiorari, return is 
made, that on ſearching the writ, there is ſuch a writ, 
the ſecond return ſhall be taken to be true. 2 L. Ray. 
1476. 
A ſecond certiorari ſhall not be granted to reverſe a judg- 


ment. Stra. 765, 819. 
Errors cannot be verified by a certiorari, teſted before the 


writ of error. Stra. 8 19. 2 L. Ray. 1554. 

On a writ of error C. B. ſends up the very record, but B. 
R. ſends only a tranſcript to the exchequer- chamber, and 
therefore the tranſcript muſt be brought back to B. R. to 
be amended by the original record. Stra. $37. 

After in nullo eſt erratum pleaded, and argued, and al- 
lowed to be a confeſſion of the errors, the court on affidavit 
may award a certiorari for affirmance of judgment. Stra. 
9 % . . 

If; exception is taken to the omiſſion of a word of a writ, 
- plaintiff in error muſt bring it before the court by certiorari. 


B. R. H. 19. | | 
I | The 


„ 


The court may award a certiorari to bring the original be- 
fore them ad informand” conſcient? cur though no diminution 
is alledged. B. R. H. 118. 

Defendant cannot have leave to tranſcribe the record (tho? 
plaintiff has not done it) to non pros the writ, and have the 
benefit of the recognizance. Wilſ. 35. The rule to tran- 
ſcribe may be ſerved on the plaintiff himſelf. Barnes, 410. 
A non pros ſigned for want of tranſcribing the record, ſhall 
be ſet aſide, if final judgment is not entered. Barnes, 


195. 
a 5 Aſſignment of Errors. 
© WWhenit ſpall be. 


When the record is removed, the plaintiff in the ſame 
term ought to aſſign his errors. F. N. B. 20G. Tut. 354. 
And after errors aſſigned, he ſhall have a ſcire facias ad au- 
diendum errores, returnable in the ſame or in the next term. 
F. N. B. 20 G. And if he does not aflign errors, and take 
out a ſcire facias in the ſame term, the writ of error is 
diſcontinued, and the plaintiff put to a new writ. F. N. B. 
20 G. Or the defendant may have a ſcire facias quare exe- 
cutionem non, Sc. and upon two nihils and judgment there- 
on, he ſhall have execution, though error is afterwards aſ- 
figned. Carth. 41. 

S380, if the: plaintiff does not appear at the return of the 
writ of error, or afligns errors inſufficiently, being his own 
default, the defendant may take out execution. Tel. 7. 

If one plaintiff aſſigus error, he muſt do it in the name of 
all, except where the others are ſevered. Mod. Ca. 40. 

Errors muſt be affigned-in term, not in vacation; for the 
court cannot then take notice of them, though they are ma- 
terial. 5 Com. Dig: hog ny Kult de 3 upon the 
record. 1 

If upon rule given, the plaintiff io erdde in B. R. does not 
aſſign errors, aud certify the record within eight days, he 
will be nonſuited. Id. If the defendant takes out a ſcire 
 facias quare executianem non, fc. after ſcire feci returned, 
the plaintiff at the day of return may aſſign errors. Dy. 
79+ ae | 
A faire facias quare e xecutionem non muſt be returnable as 
the original*proceſs' was, whether at a general return, or at 
a day certain. Stra. 694. 2 L. Ray. 1417. 


There 
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There can be no ſci. fa. quare execut. non until the tranſ. 
cript of the record below is returned. Semb. B. R. H. 

1. 
If neither plaintiff in error, nor his attorney can be found, 
the court will order that rule to affign errors fixed up 
in the king's bench office ſhall be good notice. B. R. H. 
130. | 
of plaintifF in error is dilatory, defendant muſt give a rule 
to tranſcribe ; and if the plaintiff will not, defendant may, 
nom pros the writ of error. Id. 351. > 

A writ of error cannot be nn-profſ*d without a rule to aſ- 
ſign errors. 3 Burr. 1792. 


15. Hou it ſhall be. 


The plaintiff may aſſign for error, an error in fact, or er- 
rors in law. F. N. B. 20. E. But he cannot aſſign both; 
for this will be double. 5 Com. Dig. 265. 

Nor can he aflign ſeveral errors in fact. F. N. B. 20. E. 
Vet he may aſſigu ſeveral errors in law, and it will not be 
double. Id. 

He cannot aſſign an error in fact, unleſs it be aſſigned be- 
fore the ſcire facias. 1d. 

He cannot affign error in proceſs after in nullo eft erratum 
pleaded. R. Cre. El. 83. Nor error for want of an origi- 


nal ; for the party cannot alledge diminution. R. 1d. 


84. | 
The plaintiff generally may appear by attorney, and aſſign 
his errors. | 

But, if he be in execution, he mult aſſign them in perſon. 
F. N. B. 21. A. Sed vide infra. 

All the plaintiffs muſt join in the aſſignment of errors, 
for an aſſignment by one only is a diſcontinuance. X. 2 
Cro. 94. Though after a ſcire facias ad audiendum errores, 
they all join in the re- aſſignment. R. Id. Tho' it be in a 
quare impedit, where the biſhop is only nominal. R. Id. 

The plaintiff mult put in a bill, containing the ſeveral er- 
rors aſſigned. F. N. B. 20 G. And it ſhall not be general 
iu omnibus erratum et, but it muſt ſhew particularly erratum 
eft in hoc, Qc. 1d. | 

Yet general error, that judgment was given for the plain- 
tiff, where it ought to have been for the defendant, is 


well. N 


Error 


. 


f- 


» 
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Error may be aſſigned in every part of the record. 1 Ro/. 
60. l. 45. i 
, If the affignment of error concludes with an averment 


cur conſid' it will be well, though it is error in fact. Semb. 


2 Lev. 73. vide infra. 

If error in fact be affigned, notoriouſly falſe, the attor- 
ney may be fined, Salk. 516. 

The court may give leave to a defendant in execution, to 
zffign errors by attorney. Stra. 443. 

If plaintiff in error means to take advantage of there being 
no bill, &c. he muſt aſſign it for error, take out a certiora- 
ri, and get it returned. 2 J.. Ray. 1441. 

As error in fact, and in law cannot be both aſſigned on one 
writ ; ſo after affirmance on error in law aſſigned, error co- 


ram vobis, and error in fact aſfigned, ſhall not be allowed. 
Stra. 97 5. 

On error in fact aſſigned, plaintiff may conclude with an 
averment ; for defendant may put it in iflue if he pleaſes, 
1 Burr. 410. 


16. Mat Matters cannot be Aſſigned. 


The plaintiff cannot affign for error a matter contrary to 
the record. Nor a thing, whereof he may have advantage 
by plea. 5 Com. Dig. 266. | 

Though judgment be by default. Dub. 2 Cro. 547. I 
conceive, there is not much occafion for doubt. 

Or by complaint to the court of irregularity : As, that the 
original, c. was not returned by him, who was fhe- 
riff. R. 1 Salk, 265. Nora thing, which was his own de- 
fault, as a defect in his plea. Mo. 692. Nor a thing, which 
tends to his diſadvantage, if it was not by the court's default. 
5 Com. Dig. 266. | 

Error afligned, that defendant, an infant, appeared 
by attorney; plea, that defendant was of full age; de- 
murrer, for that no place is ſhewn where he was of full age. 
R. Venue as to full age, or other perſonal quality, not ne- 
ceflary ; they are triable where the action is brought. 

ra. 8. 

Error affigned, that 4. who on the firſt trial was with- 
drawn in order for a view, was ſworn to the ſecond panel, 
not allowed. Stra. 70. 

If the deſcription of the judges of aſſize, A. and B. jufi- 
cer, Oc. to take according to the form, c. 


Omitting 


. 
* „ L 8 
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Omitting the word afſi/er, yet if it appears in other parts 
of the record, that they were juſtices of aſlize, it cannot be 
_ afſigned for error, for it would be contraditting the record. 
B. R. H. 166. 

The court will not permit a defendant in ejectment, who 
comes in of his own accord, and prays to be made defendant, 
which the plaintiff cannot oppoſe, to aſſign for error, that 
being an infant, he appeared by attorney. Stra. 33. Bail 
cannot aſſign for error matter which lies properly in the 
mouth ot the principal. Id. 197. Nor matter which might 
have been pleaded to the ſceire facias. bid. 

That A. who was ſworn as a juror returned on the princi- 
pal panel, was not returned by the ſheriff; for it is contra- 
ry to the record. Stra. 684. 2 L.. Ray. 1414. That there 
is no venire, nor habeas corfora. Ibid. 

That the defendant died before the day of niſi prius, if 
the record mentions that he appeared on that day. 2 L. 
Ray. 1415. 

That the damages and coſts given by the court on demur- 
rer, are not ſaid to be 4 ex aſſenſu of the plaintiff. Sem. 
Stra. 867. 2 L. Ray. 1 

In quare impedit brought by the crown, the original writ 
was returnable at a general return, the venire at a day cer- 
tain, not error, not a diſcontinuance, but a miſcontinu- 
ance, and helped by the ſtatute of jeofails. 32 H. 8. c. 30, 
which extends to the crown in civil ſuits. Stra. 62. 

A judgment cannot be reverſed by the recital of the writ, 
but the very proceſs itſelf ſhall be brought before the court. 
Stra. 225. 

It a peer is put in miſericordia, &c. generally, it is not er- 
ror. bid. 

The death of plaintiff in ejectment. Stra. 899. 

That a writ of inquiry does not bear teſte in the name of 
the perſon who is chief juſtice of C. B. for the court will not 
judicially take notice who are the judges of C. B. Stra. 
1080. Andr. 74. - 

That defendant filed a warrant to defend by 4. his attor- 
ney, and that on the judgment it appears he appeared, and 
defended by B. his attorney ; for it is contrary to the re- 
cord. Will. 85. 


17. Sire 


not 
fro. 


Or- 


cire 
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17. Scire facias ad audiendum Erreres. 


If the defendant in error does not appear upon the retura 
of the ſcire facias, another ſcire facias iſſues. If he does 
not appear at the return of the ſecond ſcire facias, thejudg- 
ment ſhall be reverſed, for two nibilt amount to a garni 
ment. Tel. 113. 

If the defendant appears, the plaintiff muſt aſſign his er- 
rors, or by rule with the clerk ſhall have day for it till ano- 
ther term. Bid. 7. And if he does not, the defendant 
may have a /cire facias quare execut. non, &fc. and if the ſhe- 
riff returns nihil habet, a ſecond ſcire facias having fifteen 
days between the teſe and return. Cro. El. 706. 

If the ſheriff returns ſcire fect, or otherwiſe, at the re- 
turn of the ſecond ſcire facias, the defendant may give a 
rule to aflign errors, and if the plaintiff does not affign 
them, the judgment ſhall be affirmed. Vid. Intr. 4. 2 Leo. 
107. 

If a defendant in error dies, a ſcire facias goes againſt his 
executor, and upon ſcire feci or two nihils returned, the 
plaintiff ſhall aſſign his errors, and if jt be erroneous, the 
judgment ſhall be reverſed. R. Ye. 113. Vide infra. 

In error upon a quare impedit, if the defendant takes out 
a ſcire facias quare execut. non, Wc. which is returned ſcire 
feci, at the day of the return, the plaintiff may aſſign his 
errors, though the 7500 facias was general, and not ad aſ- 

gnandum errores. R. Dy. 77. a. 

If the plaintiff in error was outlawed before error brought, 
and after appearance by the defendant, he does not affign er- 
rors, the defendant may take out a capias utlagatum, and 
need not have a ſcire faciat. R. Cro. El. 706. 

If the plaintiff outlawed, appears to aſſign errors, he 
ſhall be committed, *till he finds bail for the outlawry, and 
alſo for ſatis faction of the party. Id. 707. 

If the defendant, in error upon a judgment for land, ap- 
pears, and is not the fertenant, a ſcire facias ſhall be award- 
ed againſt the zertenant, before the judgment reverſed, or er- 
rors examined: As, in error upon a fine againſt the heir of 
the conuſee. Dy. 321. So in error upon a common reco- 
very. R. 3 Med. 119. | 

If the original plaintiff dies pending error, his executor 
may have ſcire facias quare, fc. out of C. B. before record 
tranſcribed ; after, out of B. R. and plaintiff in error may 
have ſcire facias ad audiend. out of B. R. againſt the executor. 
Barnes, 43%. Vide ſupra. _. | 
Vol. I. X Plaintiff 
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Plaintiff in error may not plead payment.. Nor that the 
damages recovered had been levied. Stra. 679, 2 L. Ray. 
1414. If iſſue was joined on ſuch plea, and found for de- 
fendant in error, he might take out execution; but not non 
pros. the writ of error, till after a rule to aflign errors. 
1d. There muſt be a rule on the ſcire facias quare rxecutio 
c. before there can be a rule to aſſign errors. Stra. g17. 

On ſcire feci returned, if the defendant does not appear 
and join in error, plaintiff may put it in the paper without 
taking out a rule to join in error. Id. 144. 
| Seare facias in error need not lie four days in the office be- 
fore the return, though ſcire facias againſt bail muſt. 3 
Burr. 112.3. 72 

If plaintiff below brings error to reverſe his own judg- 
ment, and does not proceed, the court will make a rule to 
aflign errors in a limited time, or his writ to be non proſid; 
for a /cire faciar would be here improper. 3 Burr. 1992. 

If there are two defendants in error, and one only prays 
ſcire facias quare, &c. and plaintiff comes in and affigns his 
errors, it is not error, though 133 he might have mo- 
ved to quaſh it, but he has waived his objection. 3 Burr. 

1789. | 


18. Pleas 10 Errors affigned. 
In nullo efl Erratum. 


When the defendant appears, if the plaintiff aſſigus error 
in fact, the defendant may join iffue upon the fact. 1 Lev. 
80. If he pleads in nullo off erratum, he admits the fact aſ- 
ſigned for error. But if the fact aſſigned for error is no er- 
ror, in nullo eſt erratum is a good plea; for it is in the nature 
of a-demurrer, and refers the matter to the judgment of the 
court. 5 Com. Dig. 267. | 

As, if the error is, that A. returned upon a panel, was 
afterwards ſworn upon the Zales ; for it is contrary to the re- 
cord. R. 2 Cb. 28. that A. was returned in the panel, and 
B. ſworn. Sho. 49. 

So, if the plaintiff affigns errors in law, the defendant 
may plead in nullo eff erratum. After in nullo eft erratum 
pleaded, if the plaintiff diſcontinues, he fhall not have x 
new writ of error, as he may, where he diſcontinues before 
plea. 5 Com. Dig. 267. ay | | 

If the defendant dies after in null 4 — pleaded, the 
court may reverſe the judgment without a new writ bf er- 

+ £ for, 
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ror, for the writ does not abate. $ho. 186, After in nullo 
et erratum, "aſſignment « of general errors ſhall not be amend- 
ed. 2 Mod. Ca. 04. 

The ſtatute of limitations may be pleaded, and the Jud 
ment is to bar the plaintiff of his writ. Stra. 1055. A 
writ of error cannot be brought after twenty years, How 
this matter muſt be ſhewn and taken advantage of. Vide, 


B. R. . 345. 


19. Releaſe of Errors. 


The defendant may plead a releaſe of errors, &. So an 
_ in error againſt him, though he has nothing in the 
n 
If ſeveral ſue, and have judgment againſt them, and bring 
error, a releaſe of one plaintiff is a bar. So, if there are 
ſeveral judgments againſt ſeveral defendants in treſpaſs, and 
they join in error, a releaſe of one is a bar. 
But a releaſe by one of the defendants in error is no 
againſt the others, though they were all ſued jointly and 
for a perſonal thing. For he who releaſed, may be ſummon- 
ed and ſevered, where ſummons and ſeverance lie in the ori- 
ginal action. 5 Com. Dig. 267. Vide 6 Co. 25. b. for the 
diſtinctions and reaſons. 
So, where there is judgment againſt ſeveral for a thing in 
the reality, a releaſe of errors by one is no bar againſt others : 


As, upon a judgment in partition. R. Cro. El. 65. 


A releaſe of errors pleaded after the eſſoin- day and before 
the guarto die poſt. muſt be pius dar rein continuance. R. 2 


Cro, 243. "TE & releaſe of errors is pleaded, the judgment 


ſhall be quod, the plaintiff in error nil copiat per .breve, not 
that the judgment ſhall be reverſed, when it. is erroneous. 


K. 850. 50. 80, if the releaſe is miſpleaded, or found 


againſt the defendant, the judgment ſhall not be reverſed, 
except where error appears upon the record. Semb. 1 Salk. 
268. The reaſon why the court will not affirm the judg- 


ment, where a releaſe is pleaded, is, becauſe the plea is a 


confeſſion it was erroneous. Stra. 127. 683. 
If error in fact is alledged, which does not pr by che 
record, nor is confeſſed by the party, the court ex officio may 


award a certiorari ad informand. conſcientiam. Fer 3 N. Holt 


cont. 1 Salk. 268. Mod. Ca. 113. 206. 
The defendant in error may plead, a fine after the had 
recovered, and five years paſſed. R. 1 Rol. 766. J. io. 80 


à releaſe by the demandant N right in the land, though 
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the defendant bath nothing in the land. Id. I. 20. Or 
baſtardy of the demandant, where it is material. Id. I. 17. 

A releaſe of errors given after judgment, and an award of 
execution on a ſcire facias, extends to the award of execu- 
tion; but would not, had it been given after the judgment, 
and before the ſcire facias taken out. 3 Atkins, 297. 

A releaſe of errors in the ſame inſtrument with the war- 
rant of attorney, and dated in the term in which judgment 
is entered, is good. Stra. 1215. 

On error to reverſe a common recovery, a tertenant can- 
not plead any thing to the ſcire facias but a releaſe of errors. 


1 Burr. 359. 


20. Judgment in Error. 


If the judgment, upon writ of error, be affirmed, the 
court, which affirms it, may alſo give judgment for coſts 
for delay of execution. And may award execution by ca- 
pias, fieri facias, or elegit, 

If the judgment, upon-writ of error, be reverſed, the 
court, which reverſes it, ſhall give the ſame judgment, ge- 
nerally, as the inferior court at firſt ought. to have given. 
As, if judgment in B. R. for the defendant in ejectment i is 
reverſed in parliament, judgment ſhall be there given, 
that the plaintiff recover his term. And if the parliament 
omits or refuſes ſuch judgment, B. R. cannot afterwards 
give it, for by the firſt jJudgmeat the court hath executed its 
authority. 5 Com. Dig. 268. 

If judgment in C. B. for the defendant in treſpaſs is re- 
verſed in B. R. this court ſhall give judgment for the plain- 
tiff. 2 Gro. 266; R. 1 Salk, 262. 41. 

So, if judgment in C. B. that the writ abate is reverſed 
in B. R. this court ſhall give the ſame judgment as C. B. 
ought to have given. So, if a judgment in Wales is reverſ- 
ed there. 5 Com. Dig. 268. 

Tf the laſt judgment in account in an 88 court is re- 
verſed in B. R. a captas ad ' computandum ſhall be ſued out of 
B. R. R. Cro. El. 806. 

So if a judgment in the buftings i is reverſed in error be- 
fore commiſſioners aſſigned. R. 2 Sand. 256. Or judg- 
ment in an inferior court is reverſed in B. R. Sho. 400. 

But if judgment in B. R. is reverſed in the exche- 
querechamber, the record ſhall be remanded by the Far. 
27 El. c. 8. for the exchequer has no authority but to re- 
verſe or ifirm the judgment. of B. R. Cont. if it is y 
a ſpe- 


E AG. ad om be... 
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a ſpecial verdict. 1 Salk. 203. And therefore, if there is 
judgment in treſpaſs, upon a demurrer, for the defendant 
in B. R. which is reverſed in the exchequer-chamber, the 
record ſhall be remanded, and B. R. ſhall award a writ 
of inquiry, and ſhall give final judgment thereon. 5 Com. 
Dig. 268. | | \ 

$ the record ſhall be remanded where the plaintiff in 
error is non-ſuited or diſcontinues. 2 And. 123. 

If judgment in C. B. for the plaintiff is reverſed in B. 
R. in error by the defendant, there ſhall be judgment for 
the reverſal only. R. 1 Salk, 262. 

If judgment is reverſed for error, the whole ſhall be re- 
verſed : And therefore, where the declaration is upon ſeve- 
ral counts, and judgment for the plaintiff, it cannot be re- 
verſed for part, if there is error only in one count, and 
ſtand for the reſidue. R. 1 Salk. 24. R. Carth. 235. 

Though this is law, it is very hard upon a plaiatiff, and 
I think requires the ſerious attention of the legiſlature, to 
interpoſe, as it might, in many caſes be remedied, and juſ- 
tice done to all parties. 

Judgment ſhall not be reverſed gquoaad one defendant, 
and remain againſt the others who are charged with him: 
As, if there are three defendants, and one is an infant, it 
ſhall not be reverſed guoad the infant only. R. Str. 121. 
125. Al. 74. So, if one is dead. 1 Rol. 775. J. 12. 

So, if it is reverſed for a fault in one particular of the 
writ, it ſhall be reverſed for the whole. 5 Com. Dig. 269. 

But a judgment given upon the common law as to 
part, and upon a ſtatute as to the other part, may be re- 
verſed for ſo much as was founded upon the ſtatute if it is 
erroneous, and ſhall ſtand for the refidue. 1 Sa/k. 24. 80 
judgment in an information qui tam, &c. may be reverſed 
as to the informer, 'and ſtand as to the king. R. Mo. 
565. So a fine may be reverſed for part, and ſtand for the 
refidue. 5 Com. Dig. 269. 

So a fine of land of ancient demeſne, and other land, if it 
is reverſed for the land of ancient demeſne in a writ of de- 
ceit, ſhall ſtand for the reſidue. R. 1 Rol. 775. J. 45. 

So where there are diſtinct judgments, one may be reverſ- 


ed and not the other: As, a judgment guad computet and 


afterwards a final judgment of this is reverſed, the judg- 
ment quod computet ſhall ſtand. | Bid. 776. l. 40. So, if 


error is brought upon the principal judgment, and alſo upon 


the judgment in ſcire faciat, and the laſt judgment is reverſ- 
ed, the firſt ſhall ſtand. Id. l. 45. * 


5 N f 
: 
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If ſeveral damages are given, it ſhall be reverſed for one 
count, and ſtand for another and coſts. R. 2 Cro. 343. 

If judgment is reverſed in error, the party ſhall be reſtor- 
ed to all he has loſt. And a writ of reſtitution ſhall be 
awarded to inquire what profits the plaintiff, who recover- 
ed, has taken calore fudicii prediff, and for the damages | 
found by ſuch: inquifition the defendant ſhall have execution. 
R. 2 Cro. 698. And it is ſufficient to ay, all profits taken 
colore judicii, without ſaying, fince executign ; for the plain- 
tiff might have entered and taken the profits before execu- 
tion ſued. Bid. And the writ of reſtitution ſhall not be 
avoided by bringing the value, for which the goods were 
fold into court, or pay it to the defendant, for perhaps they 
were ſold under the value. 4 Med. 161. 

But all profits à tempore judicii will be bad, R. 2 Cre. 698. 

So where the money 3PP ars upon record to be levied and 
paid to the party, the defendant ſhall have reſtitution with- 
out a ſcire faciar. R. Sal. 5.88. 

But there ſhall be no w Git of reſtitution againſt » traoger 
to the record, without a 55 ire facias. R. Che. 261. « af 
a judgment upon an indictment, for barratxy j is e alter 
the money levied and paid to the collector, a writ of reſtitu- 


tion ſhall not be awarded againſt the colleftor. R. Salt. 


8 
a if the plaintiff after a recovery in, cement, i is diſſeiſed, 
or makes a-feoffment, , and,then the judgment ; is reyerſed, a 
writ of reſtitution ſhall not be awarded againſt the diſſeiſor 
or feolffee. bid. For.a,yrit of reſtitution does not lic 
againſt any who are not, parties to the recory. Id. & Fo 
8 

ik! the money is levied, by the, ſheriff and not paid to the 
plaiotiff, A writ of reſtitution ſhall, not en agaioſt 
the ſheriff without a [czre facigs. Sal. 58 
If plaintiff in error aſſigu infancy. i! in Fl N and Af 
ance by attorney, takes out a e diend. and 
iſcire feci, returned, enters the default ; OT ucing. the. 2 
cord, judgment ſhall be rexerſed, without making it a gonc i- 
lium, or putting it in the paper. Stra. 1210. 

If infancy be aſſigned, whereof the court doubts, a feigned 
zſſue ſhall go; and, if found for plaintiff in error, judgment 
will de reverſed on return of the poſtea,, on motion, without 
argument in the paper. Stra. 12. 

The judgment on demurrer for duplicity of errors aſ- 
ſigucd, ſhall be an entry, g We Sera. 439 · 


If 


1 
* a 
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If on 4 ſcire faciar againſt an executor,” execution is a- 
warded, and then the record goes on with a conſideratum eſt 
etiam, and awards coſts ; judgment ſhall be reverſed as to 
the coſts, and affirmed for the reſt. Stra. 188. 

If error is brought upon the judgment againſt teftator, 
and award of execation againſt executors, the firſt may be 
affirmed, and the other reverſed. Stra. 1055. B. R. H. 345. 

If judgment in quare impedit, with damages to the patron, 
be affirmed, the damages on the delay ſhall only be affefſed 
at the rate of the intereſt of the original damages. Stra. 925. 

If there is judgment againſt two tenants, (A. and B.) 
in dower, and for damages and coſts, and they two bring 
error, and A. dies, and his heir and B. bring a new writ of 
error, and judgment is affirmed ; execution tor damages 
and coſts muſt be awarded againſt both plaintiffs in error 
and there muſt be a writ of inquiry to compute damages 
from the judgment to the affirmance. And, if otherwiſe, 
on error brought on the judgment in error, the court-will 
affirm as to the dower, and reverfe as to the damages, and 
* writ of enquiry ſhall be awarded, c. Stra. 971. B. R. 

« $O. | 

15 an action for words, if the jury on a writ of inquiry 
give ten ſhillings damages, and coſts are taxed at thirteen 
pounds, and judgment to recover them, judgment ſhall be 
reverſed in toto. Stra. 934, By the 21 Fac. I. c. 16. The 
plaintiff is not intitled to more coſts than damages. 

If the ſtatute of limitations is pleaded, the judgment ſhall 
be, that the plaintiffs be barred ; although defendant had 
prayed that judgment be affirmed ; for the court is not bound 
7 * prayer of an improper judgment. Stra. 1055. B. 

H. 345. | 

If . is not brought in the ſame court, they cannot as 
ward a venire facier de novo. Did. 

If a writ of error is quaſhed, the court gives leave to the 
defendant in error to take out execution. Andr. 287. 


PROCEEDING IN FALSE JUDGMENT. 


A writ of falſe judgment lies where an erroneous judgment 
is given in any court, not of record, in which the ſuito 
are judges. F. N. B. 18. A. | | | 

Falſe judgment lies for miſprifion in a cuſtomary claim, 
though it is not claimed by the common law. R. Mo. 854. 


Upon 


6 H. J. 16. a. And if the lord refuſeth to hold his court, 


„ 

Upon a judgment in a court of record, there ſhall not be 

a writ of falſe judgment, but a writ of error. 5 Com. Dig. 
270. | 

If there are no ſuitors, by whom the plaint may be certi- 


fied, there ſhall not be falſe judgment : As, in a copyhold 
court, in which, upon an erroneous proceeding, the copy. 


holder muſt ſue to his lord by petition. F. N. B. 18. H. 


A writ of falſe judgment upon a judgment in the ſheriff's 
court, is in the nature of a recordari. F. N. B. 18. A. B. 
Upon a judgment in another court, not of record, it is in 
the nature of an accedas ad curiam. Id. D. And it may be 
ſued by any one, againſt whom any falſe judgment is given, 
his heir, executor, or adminiſtrator. Or by tenant there 
by receipt. 1d. 19 G. H. Or by any one, who has da- 
mage, though the other defendants do not join, as they 
ought to do in error. R. Mo. 854. 

It may be ſued againſt the party to the judgment and the 
tertenant. F. N. B. 18. C. Or againſt the tertenant only, 
without naming him who was party to the judgment. 


1d. 7. 

2 the whole record is certified, and not before, the 
plaintiff ſhall aſſign his errors. Id. And ſhall have a ſcire 
acias ad audiend errores, as in error. F. G. Or, if the de- 


fendant hath day by the roll, the plaintiff may aſſigu errors 


without a ſcire facias againſt him. Id. F. 

If the defendant makes default after appearance, a grand 
cape, Sc. ſhall iſſue againſt him. Id. 19 B. And if he can- 
not ſave his default, or makes a ſecond default, the judg- . 
ment ſhall be reverſed. Id. ; 

If a writ of falſe judgment abates, or the plaintiff is non- 
ſuited, the defendant ſhall have a ſcire facias quare execut. 
n. F. R. B. 18. F. G. 


The writ of falſe judgment ought to be ſerved in court. 


a diſtringas tenere curiam goes againſt him. 6 H. 7. 15.6. 


END or VOL. I. 


